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Thank you for the opportunity to offer my perspective as an
INDIVIDUAL elected Member of the Howard County Board of
Education.

Before I offer my individual perspective, however, I will
repeat the most important belief that all sitting board members
share regarding the composition of our Board: The strength and
effectiveness of the Howard County Board of Education is
intimately intertwined with every Board member being elected
via a countywide election. 

Unlike some of my fellow Board members, however, I am
of the opinion that the current winner-take-all vote counting
system results in an unintended, but still real, barrier to fair
representation of the rich diversity of Howard County.  At the
very least, I do believe that the current winner-take-all vote
counting system results in vote dilution for a number of minority
groups.  On the other hand, I do not have sufficient expertise to
determine whether that vote dilution is severe enough to trigger
the remedy mechanisms provided by the Voting Rights Act of
1965.  Regardless, I believe there is enough vote dilution to take
action to study, choose and implement one of the alternative
voting systems, such as cumulative or choice voting, which have
been approved and used by federal courts as remedies in Voting
Rights Act violations.



I was at an earlier meeting of this Commission when I
heard Paul Spause first discuss the need for a better vote
counting system and a little over a decade ago I remember
testifying on the advantages of the choice voting system.  But,
being a Member of the Board of Education also means I am pre-
disposed to starting to deal with problems by first spending time
educating myself and my friends with the possible solutions. 
Accordingly, I have, with the help of friends, collected about 10
articles on alternative voting systems and supplied an electronic
copy to the Commission for your study.

I might add, that rather than have the Howard County Local
Delegation stand alone in this important effort to improve our
countywide system of electing Board of Education members,
there is a real need for the Maryland State Board of Education to
come forward with a renewed emphasis on alternative voting
systems in our statewide political science curriculum.

We do not have to wait, nor should we wait, to make our
voting system better and to provide our citizens a more fair
opportunity to exercise their right to vote.
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REPORT OF THE
STUDY GROUP

TO REVIEW BOARD Of EDUCATION
RESPONSIBILITIES AND COMPOSITION

(September 21, 2000)
(Corrected 10/11/00)

BACKGROUND

The Study Group to Review Board of Education Responsibilities and

Composition ("the Committee") was established on June 6, 2000. Created by the

Board of Education ("the Board"), its members were chosen by Howard County public

officials and educational support groups.1 The Committee was assigned to review the

composition of the Board and the method of election. It was also asked to review

Board responsibilities.2 The goal of the Committee was to recommend a method of

electing the Board which would best serve the students and citizens of Howard County.

Twenty-three public officials and citizens met with the Committee on fifteen separate

occasions.3 The Committee collected information from local, state and national

sources, did research on the composition and responsibilities of other School Boards,

collected data on Howard County voting patterns, reviewed patterns of representation

of minorities on Maryland School Boards, and obtained other information it found

germane to its task. The recommendations which follow are based on group

discussions and consensus.

1 List of members attached as Appendix 1.

2The charge given to the Committee is attached at Appendix 2.

3 List of persons who appeared before the Committee is attached as Appendix 3.
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RECOMMENDATIONS

The Committee recommends that:

- the Board continue to be an elected body;

-the terms for an individual member of the Board be reduced from six

years to four;

-the Board's membership be increased from the current five members to

seven;

-the Board's elections continue to be staggered;

-the Board's elections continue to be at-large;

-the Board modify some current communication and public relation

procedures;

-the Board reexamine and modify the budget process; and

-the Board have increased staff assigned directly to the Board and

responsible to them.
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WHAT DOES HOWARD COUNTY WANT IN A SCHOOL BOARD MEMBER?

"As an integral part of our nation's system of representative governance,
school board members are unique among all elected officials in America
as they are elected to represent the interests and needs of children in
their community, reflect the goals and aspirations of their community, and
provide the best education for every learner".4

By listening to those who spoke to us, we noted a number of desirable qualities.

A School Board member should be a person who is:

.capable of doing a complex job;

.able to devote at least 25 hours a week to the job;

.able to comprehend budgetary and financial details of the school

system;

.able to focus on educational performance of all schools;

.able to create policies to serve the educational community;

.capable of forming a consensus within the community to achieve shared

educational goals;

.capable of addressing socio-economic factors, parental involvement,

quality of teachers and staff, curriculum and facilities.5

.able to focus on county-wide educational issues while dealing with the

public on individual issues with the necessary professionalism;

.able to hear criticism without taking it personally;

4New England School Development Council ("NESDC") 1997 Report at 3.

5NESDC 1997 at 2.
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.capable of establishing and maintaining open lines of communication

with the community and other elected officials; and

.capable of working with Superintendent and all stakeholder groups to

effectively provide stable leadership with a clear understanding of

their respective roles and a high degree of collaboration.
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PROBLEMS DISCUSSED

The Committee discussed a number of identified problems.

First, the lack of minority representation is of grave concern. The only elected

minority in the history of the Board was William Manning, who was elected in 1982 and

defeated in the 1988 race. 6 A number of competent minority candidates have

subsequently run, but none have been elected. Howard County is blessed with a richly

diverse population. Minority representation is not only a desirable goal but a critical

one.

Second, no member on the current Board lives east of Route 29. Since 1974

there have been four members of the Board who have lived east of Route 29.7 This

calls into question the issue of under-representation.

Third, there is a level of dissatisfaction with the Board's public persona and

public relations. Evidence of discontent includes:

ethe largest field of candidates (18) filed in the 2000 primary for the

Board;

erecent bills introduced in the Maryland state legislature to change the

method of election of the Board; and

eletters to the editor in local papers criticizing the Board's actions.

Fourth, the recent budget cycle generated protest by elected officials who

questioned the Board's accountability for funds they do not raise and the candor of

6 A Chart which sets forth some election results is attached as Chart 3.

7 See Chart 3.
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budget presentations.

Fifth, the Committee questions whether the Board has sufficient independent

staff to carry out its responsibilities to the community and other public officials.8

HISTORY AND CURRENT METHOD OF ELECTION OF THE HOWARD COUNTY
BOARD OF EDUCATION

Board members were formerly appointed by the Governor with the recognition of

senatorial courtesy exercised by the elected Senator from Howard County.9 A

committee reviewing the appointment system concluded that an elected Board for

Howard County would be more responsive to citizens. That committee felt strongly that

the election process would bring members to the Board with shared purpose and ...

shared vision. They believe that it was important that Board elections, although

political, not be partisan. The decision to make the election at-large was without

significant debate. Six-year terms were adopted so that the Board would be elected on

a staggered basis and no majority could be elected at one time. The state wide

referendum permitted the first Board to be elected in 1974.

The present Board is composed of five members, each elected to a six-year term

in staggered at-large elections. 10

8 The Committee raises this issue based upon its own observations.

9 Eleven counties and the State Board of Education remain appointed. (See
Chart 2).

10 We have included relevant cites to the Maryland State Laws which apply to the
Board. (See Appendix 4).
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COMMITTEE'S RATIONALE FOR SOME CHANGE IN THE
BOARD'S COMPOSITION & METHOD OF ELECTION

AT-LARGE ELECTIONS

The Committee recommends retaining the present practice of electing Board

members at-large. A majority of individuals who appeared before the Committee

recommended the present practice. The at-large component of our recommendation

presented the Committee with its most difficult issue.

The Committee considered several other models. First, we considered the return

to an all appointed board. Second, we considered mixed models, such as five

members by District and two at-large. Third, the Committee considered a model in

which Board members would be divided by feeder systems. Fourth, the Committee

considered the Montgomery County model: five members elected by districts based

upon a county wide vote and two at-large without districts. Finally, the Committee

considered the mixed model of 5 elected and 2 appointed members.

There were some compelling reasons urged for each model. These included:

eindividual schools could get better representation;

eneeded assets could be provided for a particular school through political

trading;

edistrict elections would eliminate failure of at-large elections to solve

issues of geographic representation;

edistrict elections could eliminate failure of at-large elections to solve
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issue of minority representation;

-individual members could focus their attention on schools in crisis in

their districts;

-the community would know the member to contact; and

-the member from that district would be more responsive to his/her

electorate.

The Committee majority rejected these models for the following reasons:

-an appointed Board represents an unacceptable loss of power for the

electorate;

-a partially appointed Board could present elected/appointed power

struggles and equity issues;

-the appointing authority may not appoint people necessary to address

the perceived representation problem;

-a feeder school model raises constitutional considerations;

-the partisan quality of district elections does not seem helpful for

Howard County Schools; and

-district elections would limit each voter by disenfranchising them from

voting for the best candidate in the county.

The Committee is concerned about any member is looking out for a particular

school. The Committee recommends the Board establish a liaison system to assign

individual members to particular schools on a yearly basis.

The Committee is aware that one perceived attribute of election by council

-8-

BOE Voting 000024



districts is the potential increase in likelihood of the election of a minority member. 11

The majority of the Committee concluded that the at-large election of seven members

for four-year terms is the best method to elect a minority to the Board.

The consensus of the Committee is that the Board should continue to be elected

at-large for the following reasons:

ea Board member should represent all children;

ethe potential for parochial-horse trading is not healthy;

eSchool Board and County Council Candidates might pair up, thereby

. losing the non-partisan quality of School Board elections;

emembers elected by districts may pit one school against another for

resources, thereby fragmenting the community; and

eobligations to home districts may interfere in setting county-wide

educational policy.

11 This was not a unanimous decision. A dissent on at-large elections follows
immediately after the main body of this report.
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NUMBER OF BOARD MEMBERS

The Committee recommends the enlargement of the Board from five to seven

members. It should be noted that Howard County must by state law move to a seven

member Board when the student population reaches 50,000. 12 The arguments

presented for staying with five members include: it has worked well and requires only a

three person majority. The majority of persons appearing before the Committee

preferred seven members. A primary motivation for the enlargement of the Board is

that it affords a greater opportunity for members to interact directly with the schools.

Also, it is our conclusion that a seven member Board could address the representation

problem of both ethnicity and geographic locations. It would appear that minority···

representation could have occurred in several elections if the number elected to the

Board had been higher than two. This factor, coupled with the reduction in terms

discussed below are at the heart of the Committee recommendations.

12 Charles and Frederick County have seven member Boards with populations of
less than 50,000 students. Nine counties have boards of seven members. (See Charts
1 &2).
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TERMS OF OFFICE

The Committee concurs with the majority of persons appearing before it, and

recommends that the term of Board Members be reduced from six years to four years,

and that the elections remain staggered. The Committee recognizes biannual elections

could result in a new majority being elected every four years. A shorter term could

attract a wider range of candidates. A four year term could increase accountability;

often a Board member elected for six years chooses not to run for a second term.

FISCAL RESPONSIBILITY

The Committee heard from a number of people who raised the question of direct

taxing authority for the Board. This model would permit the Board to set the property

tax rate without having to present the budget to the County Executive or County

Counsel. This question elicited both supporters and opponents among those who

appeared before the Committee. The Committee concludes that the taxing authority

question needs further independent study for the following reasons:

-state law currently prohibits boards of education from adopting their own

taxing authority and the current political climate and long-standing

tradition strongly favor fiscally dependent school boards;

-a single taxing authority serves as a check on school boards that may

become so "school-oriented" that they are unwilling to consider
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other local issues and needs;

-nationally, school districts are becoming more dependent on state

government for financial support as local jurisdictions reach the

limits of what they can extract from property taxes(This is

especially true with capital budget needs such as school

construction, repairs and maintenance, and equipment purchases);

-the majority of citizens in Howard County do not have children in the

schools and taxing authority threatens to bring disharmony

between those citizens and the Board; and

-school board taxing authority may not resolve the "accountability issue"

as dual taxing authorities could create similar animosities and

conflicts between a governing body and the Board.

The Committee does have some recommendations on bUdget matters. We

recognize that the Board is responsible for control and promotion of education, as well

as attention to bUdget matters. The Board, in connection with the Superintendent of

Schools, has the authority for administering the school system. That authority includes

the allocation of funds for operational and capital needs and authorization of specific

expenditures from county, state, and federal sources. The bUdget it presents is based

upon these responsibilities.
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However, the current system has recently become imbedded with conflict which

does a disservice to the students and community. The Committee recommends some

institutional and/or cultural changes in the budget process including:

.implementation of regular "performance audits" of education spending;

.implementation of quality annual reviews of particular programs vs.

cost" 13,

.public availability of budget detail for spending per school including

instruction costs;

.addition of a bUdget staff member for the Board as set forth below;

.greatly increased substantive communication among the Board, County

Executive and the County Council including regular meeting with

the County Executive as well as continuing quarterly meetings with

the County Council;

.convening of a work group at the outset of each budget year including

the Board, County Executive, the County Council and all

appropfiate staff. The group objective would be to communicate

fiscal priorities, formulate a vision for the school community, and

examine the Board's "wish list" for the upcoming year; and

.the Board should strive to more accurately forecast and communicate

goals and priorities early and often in the budget cycle.

13 We would encourage the Board to adopt a method ofreviewing those added programs
which find their way into the maintenance ofeffort formula to see ifnew or other programs would
not obtain better results.
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We are seeking to make the budget cycle a process not a competition. We

understand the natural tension of any budget cycle but any efforts to bring about a

cooperative atmosphere will improve the process.

COMMUNICATION & PUBLIC RELATIONS

This past year has seen a number of instances where Board actions were

perceived by the public as examples of a pervasive lack of openness and concern for

community relations. While no one doubts the sincerity, hard work and commitment of

Board members to creating an educational environment that supports the growth and

development of every child in Howard County, there does seem to be an ongoing

sense of estrangement and anxiety in the Board's dealings with the pUblic.

As parents, community representatives, and citizens of Howard County, we hope

to encourage and support a more open and accessible process for the exchange of

ideas and information between the School Board, the Superintendent, school

administrators, county officials, and the public. The following observations and

suggestions are offered in the spirit of cooperation and partnership that is the

foundation for building quality dialogue within our community.
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Open vs. Closed System:

• System has become more formal over time

• Information not shared as regularly in the past

• Board members do not respond at public meetings

• Centralized communication process creates delays in information gathering

• Board members dependent on administrative staff for all information

Recommendations for creating greater openness:

1. Return to a more relaxed atmosphere in pUblic forums, where conversation rather

than advocacy is the norm. This will encourage all members of the school

community to interact in a more thoughtful and receptive manner.

2. Adopt a "Public Forum" format, to be more like a Town Meeting, in place of the

current Listening Post. Videotape the public questions & responses for later

playback.

3. Post the Board's most recent agendas and schedule of meetings on public cable

channel 72 to make it easier for parents and community members to reach out to

the Board on current and upcoming issues of concern.
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Inclusion/Exclusion Issues:

• Board members believe they can only talk to one another about issues

• Board as "family", with rules re: loyalty, unity, cohesiveness, protection

• Board defines "team" as including administrative staff, but not parents/public

• Superintendent as "CEO" of organization, rather than public service provider

• Leadership roles institutionalized

Recommendations to support shared leadership and inclusiveness:

1. Reiterate the public service nature of the Board and Superintendent with regard to

acting on behalf of all constituents.

2. Expand "team" vision to include parents' and community members' input, regarding

data, reports & recommendations.

3. Accept and allow for disagreements among individuals within the consensus

process.

Collaborative/Adversarial Atmosphere:

• Budget process creates defensive positioning

• Use of legal counsel reinforces perception of adversarial roles

• Fear of speaking as individuals creates barriers with constituents

• Not much dialogue with county legislators
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Recommendations for strengthening collaborative efforts:

1. Meet regularly with County Council members and other elected officials to share

vision, goals and priorities for upcoming school year.

2. Encourage and role model dialogue process by letting the public hear indepefldent

voices of board members.

3. De-emphasize role of legal counsel and administrative staff in discussing policy

issues by having them join public rather than sit with board members.

Proactive/Reactive Stance:

• Outreach to community difficult re: work load

• Board members wait to be asked to attend school meetings

• Sense of frustration & personalization creates siege mentality

• Board members unaware of public's reaction to "hot" issues & events

Recommendations for more proactive engagement with school & community groups:

1. Attend to need for validation of public concerns by expressing understanding and

empathy.

2. Engage in relationship building activities & events with community and parent

groups.

3. Develop mastery in Active Listening skills by attending workshops & seminars

sponsored by national school board associations.
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Attention to Stakeholder Groups:

• Need for clear and independent communication policy

• Need for staff assistance with public relations responsibilities & tasks

• Need to identify stakeholder groups and solicit input about Board's roles and

responsibilities

• Need to clarify "dual role" as liaison between school and public communities

Recommendations for adequate and timely response to inquiries and input:

1. Assign schools to individual school board members, by linked feeder schools, on an

annual rotating basis.

2. Develop strategy for dealing with citizen complaints that emphasizes the Board's

guidance and referral, rather than decision-making, function.

3. Develop collaborative relationships with various "publics" that demonstrate the

board's role as liaison and buffer between citizens and the Superintendent.

Diversity and Dialogue:

• Public has perception Board members not allowed to talk with people.

• Board makeup does not reflect cultural, ethnic and economic diversity of county.

• Board expected to provide solutions rather than attend to policy issues, trends,

patterns.

• Information about how Board functions not adequately publicized.

• Process of civil discourse breaks down in crisis setting.
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Recommendations for encouraging community-wide dialogue:

1. Include clear explanations of board procedures in annual publications and welcome

brochures that are disseminated to all Howard County students.

2. Develop standard disclaimer to be used in talking with press or public that cle~rly

distinguishes individual opinion from board view.

3. Visit regular school functions as well as PTA meetings to develop a complete

picture of how schools are operating on a daily basis.

Communication Ctiannels:

• Lack of response to email creates frustration in public

• Delay in transcribing minutes of meetings creates barriers to information sharing

• Replies to letters and telephone calls inconsistent and often delayed by backlog

• Public meetings increasingly formalized, with restricted agenda, time limits &

required written testimony

Recommendations for more effective communications tools & techniques:

1. Hire staff to manage communications functions, such as email, that require

immediate acknowledgment and prioritizing.

2. De-personalize "road rage" on information highway by acknowledging email input

without reacting to it.

3. Indicate preferred means of communication (email, telephone calls, or letters), and

suggested guidelines for effective interactions.
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4. Utilize web.. site functions to post transcripts of public meetings, and establish chat

rooms or monitored threaded discussion groups.

In conclusion, there are many useful ideas and suggestions concerning the

difficult and challenging communications process board members must engage in to

serve the needs of the larger learning community in Chapter 16, Becoming a Better

Board Member. The Committee's hope is that these suggestions and

recommendations will become part of an overall action planning process that will bring

the Board closer to our shared vision of effective and open communications between

the public and the school system.
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ADDITIONAL STAFF FOR BOARD

Currently, the Board has one full-time administrative assistant and some

additional help from the Superintendent's staff. 14 It is overwhelmingly clear to the

Committee that the Board needs additional staff. The Committee recommends that the

Board add two additional staff members in their next budget request. The Committee

recommends that one of the positions be an additional administrative staff position

designed to assist the Board with its handling of constituents matters.15

In addition, the Board should add a second person whose sole responsibility

would be to review the budget and provide assistance to the Board on fiscal matters.

The fact that the educational component represents a substantial portion of the County

budget requires the Board to have an independent perspective.

14 We note that in 1995 the administrative assistant to the Board processed 15
statutory appeals. In the calender year 2000, she had processed 65 by the end of
August. In addition she is responsible for the minutes as required by state law. With
her overwhelming work load, these minutes are often months late.

1SWe note that each County Council member has such a staff person. We would
request one staff member for the entire board. The Committee suggests the Board
consider filling this position with two part-time people. Each half-time staff member will
assist the Board with communication tasks and providing support for handling citizen
inquiries and concerns.
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CONCLUSION

Education and its support are critical to our children. The support of quality

public education is critical to the survival of our children and the quality of life in

Howard County. It affects all aspects of our lives from job security to real estate values.

The importance of an excellent education system was uppermost in the thoughts of the

Committee and every person who spoke to the group from elected officials to civic

leaders. Each of the stakeholders recognize education as the defining goal that

presents an opportunity to improve the entire fabric of our community. The

recommendations contained in this report provides an avenue to continue the dialogue

and implement reforms.
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Dissent
On The Issue Of At-Large Elections

(Amended October 9, 2000)

The decision to recommend continuation ofat-large elections of School Board members is

not unanimous. Although a majority ofthe Committee members do not support elections by

districts, there is considerable support for a change in the way School Board members are elected.

That point ofview needs to be expressed in this report for future reference.

Historically, particularly in many southern states, at-large elections have been used to

restrict the election ofminority candidates. Initiated as a reform measure to the appointed system and the

ward system of select~gpublic officials, the at-large system was designed to reduce the effects ofnepotism

and patronage. However, the at-large elections system presented another set ofnegative results: the failure

to provide representation for persons from diverse backgrounds and circumstances.

Out offrustration many citizens are seeking reforms to the at-large election system. Three major

issues propelled this frustration in Howard County:

1. The lack of representation on the School Board of students, parents and
citizens east ofU.S. 29

2. The lack and/or limited numbers of racial, ethnic and gender diversity

3. The inequities thcp: exist in schools reflecting staff, resources, equipment
and facilities in schools east ofRoute 29.

A discussion ofthese issues follows:

Representation East ofU. S.29

Schools east of U.S. 29 accommodate more than halfofthe student population ofHoward County

Public Schools, however the current School Board is composed ofmembers who live west ofU.S. 29. In

fact, within the last 20 years only two persons have served on the Board who lived east of U.S. 29, William

Manning and Susan Cook. In the twenty-six year history ofthe at-large elected Board only five at-large

elected Board members have lived in eastern Howard County. Some reasons given for this disparity
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include voter apathy, unwillingness to commit time and resources to fulfill responsibilities and satisfaction

ofvoters with the status quo. Another perspective on this dynamic submits the theory that the lack of

School Board members who reside east ofD.S. 29 may arise from a failure to recruit and encourage

candidates by those who have a tradition offielding candidates for the School Board. A point of reference

is that six ofeleven African American School Board candidates, who have sought office over the past 26

years, live east ofD.S. 29, as compared to five ofnearly eighty White candidates.

In summary, the lack ofrepresentation on the School Board ofcitizens who reside east ofD.S. 29

is a serious concern. All communities need to feel a sense of inclusion in the educational process. Willing

and able citizens from all geographic areas ofthe county need to be recruited, encouraged and elected to

serve on the Board ofEducation.

Diversity

The lack ofdiversity on the Board crosses all racial and ethnic groups. Gender issues are also-a

concern since only 5 ofthe 18 different individuals who have served on the at-large elected Board have

been males. Reasons for the low ratio ofmale Board members include the low monetary compensation and

the number ofhours needed to :fulfill Board responsibilities. As with the concerns based on geographic

representation, willing and able male citizens need to be recruited, encouraged and elected to serve on the

School Board.

Ethnic and racial minorities have been consistently excluded from serving on the Howard County

School Board through at-large elections. William Manning has been the lone exception, serving from 1982

1988. Since his defeat in 1988, no African American has been elected to the Board. Although Noel

Myricks, Melvina Brown, Ethel Hill, Dorothy Drinkard-Hawkshawe, Dr. Delroy Cornick and Arthur

Willoughby (1998) were nominated in primary elections, they were not elected in the general elections.

Other well-qualified African Americans who have filed for the School Board include: Leanna Webster,

David Rakes, Arthur Willoughby (1996 & 2000 primaries) and Michelle Williams. None survived the

primary election. Patricia Gordon has been nominated to run in the general election of2000. We are

hopeful that she can reverse the negative pattern ofthe past and be successful in the general election.
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In all, a total ofeleven African American candidates have filed in the thirteen School Board

elections since 1974. Contrary to the beliefof some critics, the African American community has

consistently shown interest and involvement in support for an African American School Board member.

Inequities

The third major concern, voiced by many parents and other citizens, is the apparent inequity in the

distribution of staff, resources and facilities provided to schools east ofU.S. 29. The Committee on School

Equity addressed this issue in the document, No Child Left Behind. Foremost among the concerns cited

were finding for:

Capital Improvements

Communications Systems

Technology

Instruction

Quality Teachers

Leadership

Playground Equipment

These concerns are reflected in data evidenced by test scores below 50% on the MSPAP in many

elementary schools east of U.S. 29: Bollman Bridge, Dasher Green, Elkridge, Guilford, Jeffers Hill, Laurel

WPOds, Phelps buck, Rockbum, and Talbott Springs. Running Brook, St. John's Lane and Swansfield,

.'~~iro ate tt1cated west ofU.S. 29, are also elementary schools that had performance levels below 50% on

the MSPAP. However the other elementary schools west ofU.S. 29 had ratings above 50% in all subject

areas.

At the middle school level all schools in the county had scores below 50% in reading except

Burleigh Manor, which scored 52.4%. This low performance indicates the need for systemic changes in the

delivery of reading instruction. In other curricular areas; Writing, Language Usage, Mathematics, Science
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and Social Studies, most middle schools scored at least 50% except Ellicott Mills, Mayfleld Woods,

Murray Hill, Oakland Mills, Owen Brown and Patuxent Valley. All ofthese middle schools are located east

of U.S. 29. Attention must be given to the reason for six low performing middle schools east ofU.S. 29 and

the eight middle schools west ofU.S. 29 scoring above 50% in all subject areas except reading. (Lime Kiln

not tested 1998-1999)

School board members elected by districts would give attention to the academic achievement of

students in schools in their districts. This attention would not exclude their concerns for students

throughout the county but rather, provide the needed assistance for problem solving close to home.

Since more than 50% ofthe Howard County budget is allocated to education, all citizens have a

vested interest in the quality ofeducation being provided to students. They must insure the equitable use of

education tax dollars. The present practice ofat-large elections effectively disenfranchises segments ofthe

population from representative governance. A more fair and equitable method ofelecting School Board

members, whether by school districts, councilmanic districts or proportional representation, is long

overdue.

Natalie W. Woodson
9-20-00
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Chart 1
Elected Maryland County School Boards

Counties wi #of African Student At-Iargel Term Stagger Statute
Elected Bds. Bd. American Population Districts Years ed

Mem Mem 6/00

Allegany 5 0 10,978 At-large 4 Yes 3-201

Calvert 5 1 15,241 2 at- 4 Yes 3-301
large

3
Districts

Carroll 5 0 27,224 At-large 4 Yes 3-401

Charles 7- 1 22,263 At-large 4 No 3-501

Garrett 5 0 5,082 2 At- 4 Yes 3-601
large
1@

district

Howard 5 0 41,858 At-large 6 Yes 3-701

Kent 5 2 2,891 At-large 6 Yes 3-801

Montgomery 7 2 127,933 2 At- 4 Yes 3-901
large

5
Districts
but at-
large

Prince 9 5 130,259 Districts 2 No 3-1000
George's

St. Mary's 5 1 13,743 1 At- 4 Yes 3-1101
large

4
Districts

Somerset 5 2 3,113 Districts 4 Yes 3-1201

Washington 7 0 20,159 At-large 4 Yes 3-1301
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Chart 2
Appointed County School Boards

Counties w/ # ofBd. Terms-Years Student African
Appointed Members Population American

Bds. 6/00

Anne Arundel 7 5 74,079 2

Baltimore City 9 3 106,540 5

Baltimore 11 5 105,914 3
County

Caroline 5 5 5,685 1

Cecil 5 5 15,550 116

Dorchester 6 5 5,143 1

Frederick17 7 1 35,383 1 ...

Harford 7 5 38,909 1

Queen Anne's 5 5 6,888 1

Talbot 7 5 4,590 2

Wicomico 7 5 14,330 1

Worcester 7 5 6,916 1

State BOE 7 4 841,671 3

16 Cecil County has a second minority member who is Asian.

17Frederick County is moving to an elected Board this year.
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Chart 3
Election Results Since 1974
(Amended October 9, 2000)

Year Elected Person Elected EastlWest 29 Minority Minority
Elected Ran

1974 John Murphy West No No
Charlotte Reeder

1976 Susan Buswell East No Noel
Barbara Rudlin West Myricks

1978 Stanley Salett West No Ethel Hill
(primary

only)

1980 John Murphy East No Ethel Hill

1982 Deborah Kendig West William Melvina
William Manning East Manning Brown

William
Manning

1984 Anne Dodd East No No

1986 Ruth Hutchinson West No Dorothy
Karen Campbell Drinkard-

Hawkshawe

1988 Debbie Kendig West No William
Dana Hanna Manning

1990 Susan Cook East No Leanna
Webster &

David
Rakes

(primary
only)

1992 Linda Johnston18 East No Melvina
Sandra French West Brown &

Del Cornick

18- Ms • Johnston later moved weRt of Route 29.
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1994 Steve Bounds West No Del Cornick
Karen Campbell

1996 Jane Schuchardt West no Arthur
Wiloughby
(primary

only)

1998 Sandra French West no Arthur
laura Waters Wiloughby
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APPENDIX 1
Members of the Committee

Members of the Committee-Appointed by

Pat Baker-PTA Council of Howard County
Jerry Bialecki-Council Member Chris Merdon
Tom Bianco-Council Member Allan Kittleman
Ellen Flynn Giles-Citizens Advisory Board
Carl laVerghetta-Senators Marty Madden &Chris McCabe
Kathy Rahal-Special Education Citizens Advisory Board
Barbara Rudlin-Council Member Mary lorsung
Gene Shipp-Board of Education
Michele Williams-Council Member Vernon Gray
Natalie Woodson-Howard County House Delegation
Shari Zaret-Council Member Guy Guzzone

Substitutes

Terri Chaconas-Tom Bianco
Del Cornick-Carl laVerghetta
Deborah Tolson-Natalie Woodson
Frances Wang-Kathy Rahal
Courtney Watson-Jerry Bialecki

Staff Support(Special thanks from the Committee for their assistance)
Susan Shown, Board Executive Assistant
Bob lazarewicz, Executive Director of Operations
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sandra H. !'rench.
Chairman

APPENDIX 2

Board of Bducation of "oward County
10910 Route 108
Ellicott City, Maryland 21042-6198
(410) 313-7194

Jane B. 5c:huc:hardt.
VIa: Chairman

STUDY GROUP TO REVIEW
BOARD OF EDUCATION RESPONSmn..ITIES AND COMPOSmON

Stephen C. Bounds
KlRn B. Campbell

Launl Waters

The charge of the Study Group is as follows:

1. Review relevant sections of the Public School Laws of Maryland concerning boards of
education in light of their deleg--Ated areas ofresponsibility.

2. Examine the advantages and disadvantages of expanding the composition of the Board of
Education beyond the current five members.

3. Examine the advantages and disadvantages of electing Board members by election
district, at-large, or a combination of the aforementioned.

4. Examine the advantages and disadvantages of modifying the term of office for Board of
Education members and include the implications of staggered vs. nonstaggered terms of
office.

5. . Examine the advantages and disadvantages of appointed vs. elected Board members.

6. Discuss various related issues and concerns with other elected officials, including past
and current Board of Education members, community organizations, other school
systems, and the public.

7. Interview former elected officials, including former Senator James Clark, to obtain their
perspective on Stanltory changes that led to the current laws concerning Board of
Education elections. :

8. Hold public hearings as necessary to ensure appropriate input into the process.

9. Prepare a report and recommendation that are reflective of the charge of the "study
group."

10. Determine or make recommendations regarding any resources that may assist the Board.
ofEducation to better accomplish their responsibilities.

5/24/00
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APPENDIX 3
Public Officials and Citizens who appeared before the Committee

June 6, 2000-Board of Education Chair Sandra French

June 13, 2000-Former School Board Member Dr. John Murphy

June 20, 2000-Delegate Frank Turner

June 27, 2000-Delegate Elizabeth Bobo &Senator Edward Kasemeyer

July 11 , 2000-Council Member Allan Kittleman & Delegate Robert Kittleman

July 18, 2000-Former County Executive Charles Ecker

July 25, 2000-Board of Education Member Laura Waters

August 1, 2000-School Superintendent John O'Rourke

August 1, 2000-County Executive James Robey

August 15, 2000-Former Associate Superintendent Jim McGowan

August 15, 2000-Council Member Christopher Merdon

August 19, 2000-Public Hearing at WLHS

Ms. Wanda Hurt
Mr. Allen Dyer
Ms. Kristine Lockwood
Mr. Barry Tevelow

August 22, 2000-Former Superintendent Michael Hickey

Aug.l:J~t ~, 2000-Council Member C. Vernon Gray

August 29, 2000-Board of Education Members Steven Bounds, Esquire, Jane
Schuchardt, Karen Campbell, Chair Sandra French

September 6, 2000-Council Member Guy Guzzone
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APPENDIX 4
Maryland Statutes

The Law:

Section 3-105(b) Less then 50,000 children BOE shall have 5 members

Section 3-704 Howard County BOE shall meet twice monthly.

Section 4-101 (a) Educational matters that affect the counties shall be under the

control of a county board of education in each county.

Section 4-103(1) On written recommendation of Superintendent, the BOE

appoints all principals, teachers and other certified and non certified

employees.

Section 4-104(a) BOE may employ their own counsel.

Section 4-107(a) required BOE to have one annual meeting near second

Tuesday of July and such other meetings that are required.(See Section

3-704). All final actions of the BOE shall be taken in public with minutes

available except for certain matters which can be handled in executive

session. 18

Section 4-108 BOE required to abide by law and policies of State Bd., maintain

a reasonably uniform system of education designed to provide quality

education and equal opportunity to all children, determine the policies for

the county, adopt rules for county education system.

181ndividual members are not required to keep matters discussed in executive
session confidential. 65 Opinion Attorney General 347(1980).
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Section 4-109 aOE can establish schools and determine the geographical

attendance area.

Section 4-205(k)(ii) Superintendent shall seek the in every way to secure

adequate funds from local authorities for the support and development of

the public schools.
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Directory of Backup Materials

1. Article-Communicating as a Board-Becoming a Better Board Member

2. Article-Characteristics ofLocal School Boards: Selection Methods and Taxing

Authority

3. Article-Equity and Choice Voting-Allen Dyer

4. Article-Let School Boards Tax-December 1, 1999

5. Article-School Board Backs Statewide Effort to Seek Taxing Authority-November

1999

6. Article-School District Taxing Authority

7. Article-Taxing Authority of School Boards-July 1998

8. Article-What I Wish I'd Known Before I Ran for the Board-September 2000 ...

9. Chart-EastlWest Districts

10. Legislation-Maryland House Bill 697-Taxing Authority

11. Legislation-Section 200.065-Method of Fixing Millage-Florida-1997

12. Legislation-Section 60S-Tax Levy-School District of Philadelphia

13. Legislation-Various Maryland Statutes from Annotated Code

14. List of School Districts with % of African-American Students

15. Memo-BOE-Meeting with Legislative Delegation-January 18, 2000

16. National School Boards Association Brochure-The Key Work of School Boards

17. New England School Development Council-Draft Report-Improving School
District Governance-School Board-Superintendent Collaboration for Higher
Student Achievement

-36-

BOE Voting 000052



18. Newspaper-Orlando Sentinel-Lake School Crisis Boils Over-August 6,2000

19. Opinion-99-020-0hio Attorney General-Taxing Units

20. Resources-National School Boards Association List

21. Standards-Interstate School Leaders Licensure Consortium-November 2, 1996

22. Testimony-Allen Dyer-Howard County Bill 001

23. Testimony-Barbara Russell-Howard County Bill 016

24. Testimony-Barbara Rudlin-Howard County Bill 001

25. Testimony-Barry Budish-Howard County Bill 001

26. Testimony-Barry Tevelow-August 19,2000

27. Testimony-BOE-Testimony-Howard County Bill 016

28. Testimony-Dorsey's Search Community Association-Howard County Bill 001

29. Testimony-Dorsey's Search Village Board-Howard County Bill 001

30. Testimony-Grace Lee-Howard County Bill 001

31. Testimony-HCCA-Howard County Bill 001

32. Testimony-HCEA-Howard County Bill 001

33. Testimony-Howard Feldmesser-Howard County Bill 001

34. Testimony-Jane Schuchardt-Howard County Bill 001

35. Testimony-Karen Campbell

36. Testimony-Kathleen Sinkinson-Howard County Bill 001

37. Testimony-League of Women Voters of Howard County-Howard County Bill 001

38. Testimony-Linda Johnston Lloyd-Howard County Bill 016

39. Testimony-Long Reach Village Board-Howard County Bill 001

-37-

BOE Voting 000053



40. Testimony-Margaret Hunt-Howard County Bill 001

41. Testimony-National Association for the Advancement of Colored People-Howard
County Branch-Howard County Bill 001

42.

43.

44.

45.

46.

47.

48.

49.

50.
.

51.

52.

53.

Testimony-Oakland Mills Community Association-Howard County Bill 001

Testimony-Owen Brown Community Association-Howard County Bill 001

Testimony-Owen Brown Village Board-Howard County Bill 001

Testimony-Susan Buswell-Howard County Bill 001 &016

Testimony-Sign in Sheet-Howard County Bill 001

Testimony-Sign in Sheet-Howard County Bill 016

Testimony-Terry Chaconas-Howard County Bill 001

Testimony-Town Center Community Association-Howard County Bill 001

Testimony-Virginia Charles-Howard County Bill 001

Testimony-Wanda Hurt-August 19,2000

Testimony-Wilde Lake Community Association-Howard County Bill 001

Testimony-Wilde Lake Village Board-Howard County Bill 001
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STUDY GROUP TO REVIEW BOARD OF EDUCATION RESPONSIBILITIES AND COMPOSmON

Name Street City St Zip Phone Salutation

• Ms. Barbara Rudlin" 5556 Suffield Court Columbia, MD 21044 410-730-2079 Ms. Rudlin

•rMs. Michele Williams 6213 Free Stone Court Columbia, MD 21045 410-381-7723 Ms. Williams

-r.&fr. Tom Bianco 15800 Carrs Mill Road Woodbine, MD 21797 410-786-2095 Mr. Bianco

-~. Jerry Bialecki 5120 Bonnie Branch Road Ellicott City, MD 21043 410-461-7873 Mr. Bialecki

~rtVfr. Carl LaVerghetta 8651 Manahan Drive Ellicott City, MD 21042 410-31308711 Mr. LaVerghetta

-rI\'Is. Natalie Woodson 10964 Swansfield Road Columbia, MD 21044 410-730-6984 Ms. Woodson

rMs. Pat Baker 10377 Derby Drive Laurel, MD 20723 410-880-4953 Ms. Baker

~s. Shari Zaret 10087 Hatbrim Terrace Columbia, MD 21046 410-730-0802 Ms.Zaret

.~s. Ellen Flynn Giles 8770 Teresa Lane Laurel, MD 20723 301-953-1159 Ms. Giles

~~r. W. Eugene Shipp, Jr. 6037 Misty Arch Run Columbia, MD 21044 301-596-4487 Mr. Shipp

lMS. Kathy Rahal 14930 Triadelphia Road Glenelg, MD 21737 410-442-1072 Ms. Rahal

OS/22/00
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the following is the written testimony i presented to the howard county
state delegation at last nite's public hearing.

an html version (easier to read) is available at:

http://www.voteoften.net/

vote often,
allen
___________________________________________________

Minority Vote Dilution -- Quasi-Proportional
Voting & the Board of Education

http://www.voteoften.net

Testimony regarding the Selection Process
for the Howard County Board of Education

There are many reasons to modify the current system of electing the
Howard County Board of Education via a "winner-take-all" plurality
system. This presentation concentrates on the existing problem of
minority
vote dilution and methods to remedy that minority vote dilution via some
form of county wide proportional voting system.

1. Minority vote dilution is a legal problem with the current district wide,
winner-take-all plurality voting.

The use of winner-take-all elections in multi-member countywide
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elections
is suspect under the federa Voting Rights Act. The problem is, so long as
most of the white majority votes as a bloc, people of color are not likely to
elect someone of their own choice. Beyond Voting Rights Act
considerations, winner-take-all elections in a multi-member countywide
election do not fairly reflect the diversity of views in the community.

The Voting Rights Act of 1965 (as amended in 1970, 1975, and 1982)
was passed to help enfranchise minorities. Problems included not only
literacy and property requirements but, also, voting plans that, "based
upon
the totality of the circumstances, provide minority voters with less
opportunity than other members of the electorate to participate in the
political process and to elect the representative of their choice". From:
Rolanda Terrell "Redistricting and the African American Community."
National Coalition on Black Voter Participation, Inc. Online. 27 May 1998.

One of the common situations that give rise to Voting Rights Act claims
is "vote dilution" resulting from winner-take-all, plurality multi-member
board exactly like currently exists in Howard County. In particular, there
have been numerous school board Voting Rights Act claims in the state of
Texas and there has been a fairly recent Voting Rights Act claim on the
Eastern Shore of Maryland ("Cane v. Worcester County, Maryland") that
involved the county-wide election of the county council via a winner-take-
all plurality voting system.

Note that even though no one is claiming the Howard County Board of
Education system is intended to dilute the minority vote -- the question,
under the Voting Rights Act is a question of EFFECT. No intent in
required.

2. Approaches that have been taken by the U.S. Justice Department to
remedy situation similar to Howard County's.

There have been two approaches to dealing with minority vote dilution
claims:

a. Districts drawn to increase the likelihood of minority representation;
and,

b. Various forms of proportional voting systems that empower
minorities regardless of type.

The three main remedies considered by the civil rights division of the U.S.
Attorney General's Office are:

a. single transferrable vote (a.k.a. choice voting);

b. cumulative voting (each voter gets the number of votes equal to the
number of positions open and can distribute the votes in any way - all
votes
to one candidate, single votes to candidates, etc.); and,

c. limited voting where the voter gets less votes than there are
positions open.

Reference: "Justice Department Positions on Alternative Electoral
Schemes" by Steven J. Mulroy
http://www.igc.apc.org/cvd/reports/1995/chp5/mulroy.html

3. Reasons to keep county wide voting.
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There are strong reasons to maintain a countywide election for the Board
of Education if it is possible to do so and, at the same time, adequately
address minority vote dilution issues. The most common reason form
maintaining countywide elections concerns the desirability of each board
member keeping the interests of the district, as a whole, at the forefront
of
all deliberations and decision making. Single member districts can
eliminate the identity between the individual board members and the
entire
county electorate. Since the decisions made by the Board of Education
impact the entire county, each board member should be subject to being
held accountable by then entire county electorate.

An especially strong reason for maintaining countywide accountability,
which is seldom mentioned, relates to the quasi-judicial role of many
board
actions. When addressing the issue of judicial elections there is a
judicially
recognized state interest referred to as "judicial linkage". Cases which
reference judicial linkage describe a strong state interest in keeping the
jurisdiction and electoral bases of elected judges coterminous because of
basic philosophical decisions about the role of judging in our system of
government. "League of United Latin American Citizens v. Clements, 999
F.2d 831 (5th Cir. 1993)(en banc).

An additional reason for avoiding district by district election of Howard
County Board of Education members relates to the long standing Howard
County tradition of non-partisan school boards. As the completion of the
last census begins to impact our legislative bodies, the partisan dance of
redistricting (a.k.a. gerrymandering) will begin. The inseparability of
"districts" and "partisan" makes a strong argument for preserving our
Howard County non-partisan Board of Education by keeping the electoral
process countywide.

4. Choice voting is best system -- Limited voting is most practical to
implement.

The choice voting system that requires voters to rank order the candidates
represents the most elegant method of proportional representation.
However, there are two practical difficulties with moving to a choice
voting system:

a. choice voting can be difficult for the voters to understand (this is an
important consideration to the justice department); and,

b. choice voting is difficult to place into operation. Most voting
machines currently in use cannot handle candidate ranking systems and,
therefore, many existing choice voting operations are dependent on slow
hand counting and tabulation of the ballots.

So, a practical alternative that has been used in federal Voting Rights Act
litigation is a quasi-proportional voting system known as limited voting.
In
limited voting, voters cast fewer votes than the open seats. The winners of
the election are those candidates that win the most votes (plurality). And,
the greater the difference between the number of seats and the number of
votes cast by each voter, the greater the opportunities for minorities to
elect candidates most attractive to them.

Limited voting is a popular alternative to choice voting because it retains
most of the benefits of choice voting but is:
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a. simple to understand (arguably no different in the eyes of the voter);
and,

b. simple to implement (absolutely no different to the voting machine).

To switch to limited single vote system for electing the Howard County
Board of Education would require no additional voter education nor any
chance in the voting machines (Optech II)
currently in use. In fact, the sample ballot brochure for the most recent
election actually had a sample of limited voting for the board of education
on the cover of the brochure.

The limited single vote system instructions are the familiar:

"VOTE FOR ONE"

5. Proportional and Quasi-proportional systems avoid minority vote
dilution by lowering the "threshold of exclusion."

"Threshold of exclusion" is the proportion of votes a particular candidate
must attract in order to win a seat. The lower the threshold of exclusion
the more likely candidates attractive to minorities will win a seat.

For all "winner-take-all" voting systems the threshold of exclusion is 50%.
That doesn't mean candidates can't win a seat with less than 50% of the
vote but it does mean that 50% of the vote is necessary to guarantee
winning a seat.

Limited voting systems where each voter is limited to a single vote has a
threshold of exclusion equal to 100 divided by the number of open
positions in the particular election. For example, if there were 5 open
seats
the threshold of exclusion for a limited, single vote election would be 100
divided by 5 which equals 20%.

Effectively, proportional and quasi-proportional voting systems allow the
voters to create their own geographic or non-geographic "voting districts
of the mind" without invoking a partisan gerrymandering process.

6. Factors that could further lower the threshold of exclusion by
increasing
the open positions for a given election.

By using the threshold of exclusion to analyze proposed changes to the
method of electing the Howard County Board of Education it becomes
obvious that there are several options that would increase the diversity of
the board membership. The threshold of exclusion for board members can
be lowered by:

a. shorter terms (assuming staggered elections);

b. non-staggered elections; and,

c. increasing the size of the board to 7 or 9 (11 is too large).

Note that there are many other independent reasons for making the above
changes which, I assume other citizens will mention.

7. A simple way to improve any nonpartisan Board of Education election.
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Because the Board of Education is a non-partisan board, there is no need
to follow the standard alphabetical ballot order and, since there are
proven
advantages to being first or last on a long list of candidates, the fairness of
the Board of Education elections could be improved by the simple device
of randomizing the order the candidate names appear on the ballot. The
randomizing process could be as simple as the Board of Elections inviting
the candidates to draw numbers from a hat.

If any change of the Board of Education selection system is submitted for
approval by the Maryland Senate and General Assembly, please add an
authorization for the Howard County Board of Elections to randomize the
Board of Education candidates.

Conclusion -- The current winner-take-all, plurality selection system for
the
Howard County Board of Education has, as a minimum, serious legal
problems arising from minority vote dilution. Although there are a
number
of alternative voting systems that would be an improvement on the
current
system, two proportional systems (choice voting and limited voting) seem
to offer the most promise. Choice voting would be the closest to an ideal
system but limited voting is not that far behind and limited voting is
simple
to implement.

Additional actions which would tend to empower Howard County
minority
voters are shorter board terms (4 years or 2 years), a larger board (7 or 9),
and non-staggered terms. A simple request -- authorize the Howard
County Board of Elections to randomize the Board of Education candidate
names on the ballot.

Presented to the Howard County State Delegation on 16 Nov
2000 by:

Allen R. Dyer
13340 Hunt Ridge
Ellicott City, MD 21042
aldyer@...
410-531-3965
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Insider
PRACTICAL PERSPECTIVES ON SCHOOL LAW & POLICY

L E A D E R S H I P

A supplement to School Board News

That America’s demographic tomorrow
is here today is not news in public
schools. Still, a quick overview pro-

vides some necessary context for the discus-
sion of diversity on school boards.

Demographic shifts
As of 2005, members of racial minorities
comprised 33 percent of the U.S. popula-
tion. According to Census Bureau projec-
tions released in August, non-Hispanic
whites will become a minority by 2042. 

By 2050: 
• The United States will be 54 percent

“minority.” 
• The Hispanic population will double,

from 15 percent to 30 percent of the total. 
• The black population will grow from

14 to 15 percent. 
• The Asian population will grow from

5.1 to 9.2 percent. 
• American Indians and Alaska Natives

will increase from 1.6 to 2 percent. 
• The number of Native Hawaiians and

other Pacific Islanders will more than dou-
ble, from 1.1 million to 2.6 million. 

• And the number of people who identi-
fy themselves as being of two or more races
will more than triple, from 5.2 million to
16.2 million. 

The Pew Research Center also projects
that by 2050, nearly one in five Americans
(19 percent) will be an immigrant, com-
pared with one in eight (12 percent) in
2005.

Meanwhile, 43 percent of public

school students were racial or ethnic
minorities as of 2006, according to The
Condition of Education 2008, the latest
report in an annual series by the National
Center for Education Statistics (NCES).
One in five public school students was
Hispanic. 

The Census Bureau projects that by
2023, minorities will comprise more than
half of all children in the United States.
The Pew Research Center also projects
that by 2050 the overall proportion of
children in the United States who are His-
panic will jump to 35 percent, while 14
percent will be African-American and 10
percent Asian, for a total “minority” child
population of 59 percent. 

In addition, the Pew Center predicts
that 34 percent of children will be immi-
grants or children of immigrants. Of these
children, 94 percent will have been born
in the United States. 

While the pace of these demographic
trends is uneven across different geograph-
ic regions, minority enrollment in schools
generally is on the rise everywhere.

Achievement gaps
Such dramatic demographic changes pose
a variety of challenges for school boards,
none more pressing than closing academ-
ic achievement gaps among student sub-
groups. That is one of the key promises of
the No Child Left Behind Act, and on
that front there’s good news and bad.

First, the good. In a June 2008 report
on NCLB, the Center on Education Policy
found that achievement gaps on state tests
have narrowed overall since 2002, particu-
larly for African-American students. The
trend also was favorable for Hispanic stu-
dents, although that finding was less con-
clusive because of the significant increase
in this student population in recent years.
Trends for Native American children were

more mixed, but this finding was based on
the most limited data. 

With the exception of eighth-grade
math, this overall narrowing of gaps was
true not only for state exams but also, to a
lesser extent, for National Assessment of
Educational Progress (NAEP) scores, the
“Nation’s Report Card.” Significantly, the
progress was consistent in those states
with the largest minority enrollments,
meaning that it does not appear to be an
anomaly based simply on good results in
states with small minority populations.

Now for the bad news. Despite encour-
aging overall achievement trends at all
grade levels and among all groups, signifi-
cant gaps persist among racial subgroups of
students. The chart below shows the per-
centages of students who achieved at or
above “basic” and at or above “proficient”
on the 2007 NAEP tests. There is a debate
over whether the “basic” or “proficient”
NAEP proficiency level is the more appro-
priate yardstick—and for what purpose.
Either way, though, the achievement gaps
are stark.

Another NCES report from 2007, Sta-
tus and Trends in Education of Racial and
Ethnic Minorities, also looked at a wide
variety of other kinds of gaps. Among
other things, the report found that black,
Hispanic, and American Indian/Alaska
Natives were significantly less likely than
their white and Asian/Pacific Islander
peers to: complete more rigorous course-
work in math, science, English, and in a
foreign language; take Advance Placement
exams and to score highly on them; avoid
repeating a grade or dropping out of high
school; and avoid being suspended or
expelled.

In addition, the percentage of foreign-
born 16- to 24-year-olds who were high
school dropouts was twice that of those
born in the United States. Among Hispan-
ics in the same age range, the foreign born
were more than twice as likely to be
dropouts as the native born. ■

Three caucuses affiliated with NSBA
provide opportunities for local school
board members concerned with issues
affecting minority student populations to
work collectively at a national level:

• the National Black Caucus of
School Board Members; 

• the National Caucus of American
Indian/Alaska Native School Board
Members; and 

• the National Hispanic Caucus of
School Board Members.

These caucuses can play a leader-
ship role. In addition to their own meet-
ings and efforts:

• The chairs of the Black and the
Hispanic Caucuses serve as ex officio
members of the NSBA Board of Direc-
tors and members of the NSBA Policies
and Resolutions Committee, which vets
NSBA’s policy positions. 

• NSBA’s bylaws call for the Policies
and Resolutions Committee, as well as
the National Nominating Committee for
NSBA leadership positions, to “reflect
the racial, ethnic, and cultural diversity
of school boards in America.” 

• Largely due to the efforts of the
caucuses, NSBA’s Delegate Assembly
has adopted such positions as calling
for federal support of native language
instruction, the adjustment of status of
undocumented immigrant students who
are long-term U.S. residents, and state
legislation to allow in-state tuition for all
students who graduate from American
high schools, including undocumented
immigrants.

Some state school boards associa-
tions have, or are affiliated with, similar
organizations at the state level. For
example, California has the Asian Pacific
Islander School Board Members Associ-
ation, the California Coalition of Black
School Board Members, and the Califor-
nia Latino School Boards Association.

This year the California School
Boards Association is creating internal
caucuses that will include board mem-
bers of color, board members from dis-
tricts that serve a significant number or
percentages of each student subgroup,
and board members interested in
issues that affect these subgroups.

A VOICE FOR MINORITY BOARD MEMBERS
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A
combination of demographic
trends, an upcoming U.S. Supreme
Court case, and research into
school governance may focus

renewed attention on an issue that has
come to the fore now and again over the
years: racial and ethnic diversity among
the nation’s school board members.

This issue of Leadership Insider walks
through this broad topic step by step, in
seven parts. First, it reviews the demo-
graphic trends and related educational
challeges that form the backdrop for the
discussion. Next, it reviews data on the
diversity on the nation’s school boards
and then reviews research on whether
board member diversity affects education-
al outcomes.

The focus then shifts in part 4 to the
structure of school board elections and
the impact this has on both board diversi-
ty and educational outcomes. Much
research—and litigation—has centered on
this aspect of the topic, especially the
concern that at-large elections dilute
minority votes. At the same time, at-large
elections can have some advantages, and
these are set forth in part 5.

The subject of the pending Supreme
Court case is the federal Voting Rights
Act, the legal lever that has been used to
dislodge some school board election sys-
tems. The past impact of the act and the
new court case are discussed in part 6.

The last part explores some of the
options for school boards confronting
these issues. It concludes with a few part-
ing words on some of the implications of
this subject for the future.

1. The change and the challenge

A question of representation: Diversity and 21st century school boards

RACIAL ACHIEVEMENT GAPS ON 2007 NAEP

BOE Voting 000063



LEADERSHIP INSIDER / October 200812

With such remarkable diversity
already here and even more to
come, there’s a question whether

the nation will have, to paraphrase for-
mer President Clinton, “school boards
that look like America.”

A 2002 report for NSBA based on a
large survey of school board members,
School Boards at the Dawn of the 21st Cen-
tury, found that:

• School boards are somewhat less
racially diverse than the nation as a
whole, but more diverse than most state
and national elective bodies.

• Respondents reported that the
boards on which they served were about
85.5 percent white, 7.8 percent African-
American, and 3.8 percent Hispanic.

• In large districts, which tend to be
more urban and more racially heteroge-
neous, more than 20 percent of board
members were African-American or His-

panic, while small-district boards were
only about 11 percent nonwhite.

• Two-thirds of large-district boards
were more than 10 percent nonwhite,
and nearly a third of large-district boards
were more than 20 percent nonwhite.

• About four in five small-district
boards were at least 90 percent white.

• And nearly two-thirds of boards
overall were no more than 10 percent
African-American and Hispanic.

Information on Asian/Pacific Islander
or Native American/Alaska Native school
board members is scarce, owing to low
numbers. A 2005 state-by-state “National
Database of Non-white Elected Officials”
on the website of the Gender and Multi-
Cultural Leadership Project shows a
national total of 133 school board mem-
bers of Asian/Pacific Islander ancestry,
but the researchers were unable to pro-
vide information on Native American/
Alaska Native school board members.

As for African-Americans, the Joint
Center for Political and Economic Studies
calculated that the number of African-
Americans elected to school boards
increased from 1,840 in 1995 to 1,960 in
2002. In a chapter about minority repre-
sentation on school boards that was
included in a 2005 book edited by
William G. Howell, Besieged: School
Boards and the Future of Education Politics,
Melissa J. Marschall notes that in 2000,
the percentage of black school board
members ranged regionally from less than
3 percent in the West to more than 20

percent in the South.
According to more recent data from

the National Association of Latino Elect-
ed and Appointed Officials, as of June
2007, there were 1,847 Hispanic elected
school board members and education offi-
cials nationally, up 49 percent from 1996.
School board members comprise 36 per-
cent of all Hispanic officials elected
nationwide.

Although neither of these sources
includes school board members who are
appointed rather than elected, the fact
that there are approximately 95,000
school board members nationwide helps
put these numbers into perspective.
Underrepresentation on school boards has
been a matter of concern, especially
among activists from these communities. 

A 2006 report by the Latino Issues
Forum (LIF) in California noted that His-
panics account for nearly half of the
state’s public school students but only 15
percent of its school board members.
“[W]hile the Latino student population
has increased by 200 percent, the number
of Latino school board members has
increased by 150 percent,” the report
warned. “This means that Latinos contin-
ue to be underrepresented on school
boards and, at the current rate of growth,
may never achieve full representation.
This gap in representation raises serious
questions about voting, democracy, and
equitable representation.”

Statistics can be misleading, however.
Jo Ann Yee, senior director for strategy
development, achievement, diversity, and
urban affairs for the California School
Boards Association, offers some caveats

to concerns like those raised by LIF.
“Total numbers and averages cannot
paint an accurate picture of the structure
of school districts and the birth rates, dis-
tribution, and concentration of popula-
tions,” she argues, “nor the implications
of these factors on the makeup of school
boards.”

Yee points out that 60 percent of the
state’s school districts have enrollments of
2,500 or fewer. Their combined enroll-
ments represent less than 10 percent of
California’s nearly 6.3 million students
and about 5 percent of all Hispanic stu-
dents.

The flip side of this, Yee observes, is
that some 80 percent of Hispanic students
are concentrated in about 170 districts, or
less than 20 percent of California’s school
districts and county offices of education—
with 18 percent of the total concentrated
in the Los Angeles Unified School District
alone. 

“If every one of these 170 or so dis-
tricts elected only Latinos to their respec-
tive school boards,” she says, “these mem-
bers would only represent about 20 per-
cent of the 6,000 school board members.”
These realities raise legitimate questions
about why the gap exists, what a reason-
able expectation of parity is, and how “full
representation” on school boards should
be defined and achieved, she concludes.

At a minimum, though, demographic
trends make this an issue worth watching.
As the nation continues to diversify, and
as this diversity characterizes more and
more communities, in what ways will this
be reflected in both the composition and
the roles of boards of education? ■

2. Are school boards representative?

The critical follow-up to the question of
what our school boards should look
like is this: Even if minority popula-

tions are statistically underrepresented on
school boards, does this really make any
difference for children?

Some research has purported to make
connections—or at least correlations,
even if causal connections were less
clear—between minority representation
on school boards and certain educational
outcomes. The Latino Issues Forum (LIF)
report highlighted some of this research
in arguing that Hispanic school board
representation is “vital to the aspirations
and student achievement of the larger
community.”

One study that LIF cited, a 1991 analy-
sis by Kenneth Meier and Joseph Stewart,
found that Hispanic students in districts
with no Hispanic school board members
were suspended and expelled more fre-
quently, were underrepresented in gifted
and talented classes, and were overrepre-
sented in special education. In contrast,
they found that Hispanic students in dis-
tricts with Hispanic board members expe-
rienced better educational conditions and
less of what they referred to as this “sec-
ond-generation” discrimination. 

Melissa J. Marschall focuses on the cor-
relation between minority school board
representation and public confidence in
schools among minority populations in her
chapter of Besieged. Noting that “evidence
suggests Americans are remarkably knowl-
edgeable when it comes to evaluating the
performance and quality of local services,”
she emphasizes the importance of “symbol-
ic representation,” or the ability of local
officials to build constituency trust and
broad support. 

Given the well-established link between
parent and community confidence and
engagement and high-achieving schools,

this is anything but a symbolic matter for
school boards.

Marschall found that minority represen-
tation on the school board—whether just
one member or a majority of the board—
correlated to a significantly greater likeli-
hood that minority residents will rate their
local schools as good or excellent. This
was true even after controlling for other
variables like income, education level, and
the type of school district. The result
applied to Hispanics but was especially
true for African-Americans.

Other researchers have decided to “fol-
low the money.” LIF cites one study, for
example, that found that having a higher
percentage of school board members who
are Hispanic is associated with more fund-
ing for bilingual education, even after con-
trolling for the need for bilingual educa-
tion in the district.

In recent work on this topic presented
at a January 2008 conference but not yet
published, William Ellis and Alisa Hicklin
analyzed spending at over 800 elementary
schools from 1995 to 1999. They focused
on intra-district equity, controlled for fac-
tors like overall district resources and
demographic variables, and examined
white-black and white-Hispanic spending
gaps separately. 

The results were mixed. The only situa-
tion in which they found that minority
representation on the school board had a
significant impact on the fiscal bottom line
for minority children was where Hispanic
school board members were elected to
school boards in at-large elections, in
which all voters choose from among all
candidates. This question of how boards
are elected is discussed in more detail in
the next section.

One of the more frequent hypotheses,
tested by Meier and Stewart and other
researchers cited by LIF, is a causal chain

in which more minority representation on
the school board results in the hiring of
more minority administrators, leading in
turn to the hiring of more minority teach-
ers, and ending in positive academic
results for minority students. 

In one 1997 article focusing on the
teacher-student link of this chain, Freder-
ick Hess and David Leal found “systematic
evidence that the percentage of minority
faculty has a significant positive relation-
ship with overall college matriculation
rates in urban school districts across the
nation.” The matriculation rates were
those of all students together, not minority
students in particular.

This conclusion about minority teach-
ers held up, Hess and Leal found, even
after controlling for other variables, such
as family income and whether the district
had been under a court-ordered desegrega-
tion plan. Still, the researchers raised an
important caution—one the LIF report did
not address.

The evidence, they pointed out, also
was consistent with a different hypothesis:
More systemic school district practices
may in fact have been the overriding cause
of both more minority hiring and greater
college matriculation. A district aggres-
sively implementing other reforms, for
instance, might also be relatively more
likely to be working to provide a diverse
faculty. The other reforms might have a
greater effect on matriculation rates than
diversity does.

This caution about the link between
teacher diversity and student outcomes
also illustrates the challenges when it
comes to the link between school board
diversity and student outcomes. By analo-
gy, when the evidence seems to support a
correlation between minority representa-
tion on the board and district goals, it may
be more indicative of the board’s overall
effectiveness at governance, independent
of the board’s composition. ■

3. Does board diversity matter?
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How a community chooses its school
board members can have implications
for the board’s diversity and, some

argue, for the children in the board’s care. In
particular, research and legal disputes about
elected school boards (which comprise the
overwhelming majority of boards) have cen-
tered on the choice between at-large elec-
tions and “ward-based” elections, also called
district-based elections, in which members
are elected from sub-districts.

School Boards at the Dawn of the 21st Cen-
tury reported that of the school boards on
which responding members served:

• More than 56 percent were elected at
large, and 41 percent by sub-district.

• In districts with enrollments under
5,000, 50.4 percent were elected at large, and
45.6 percent were elected by sub-district.

• In districts with enrollments of 5,000 to
24,999, 64.5 percent of boards were elected
at large and only 35.3 percent by sub-district.

• And in larger districts, 56.5 percent
were elected at large and 42.6 by sub-district.

Impact on diversity
The correlation between electoral structure
and board diversity is the aspect of this broad
topic on which there seems to have been the
most research. In her chapter of Besieged,
Marschall reviews the results from the 1970s
on, observing that “what is of primary ...
interest in this body of research is the extent
to which the selection of methods structure
the nature of minority representation on local
school boards.”

The more recent studies, she indicates,
have found that the impact depends on the
size or type of school district, the nature of the
jurisdiction, and which minority group is in
question. These factors and methodological

and sampling variations among the studies,
she suggests, account for some inconsistencies
in the results. 

For example, a 1987 study of North Car-
olina districts found that appointed boards
were the least representative for African-
Americans, while boards elected in ward-
based contests were the most representative.
For this population, write Kenneth J. Meier
and Eric Gonzales Juenke in a separate chap-
ter of Besieged, the debate “appears settled in
favor of increased representation in single-
member district elections.”

One 2003 study, however, found that it
was the at-large elections that led to greater
overall minority representation. And Meier
and Juenke’s own findings among Texas dis-
tricts in 1999 were different for Hispanics
than for blacks, and also differed depending
on whether Hispanics were a majority or a
minority in the district. Where Hispanics
were in the minority, ward-based elections
did make a positive difference in their board
representation, although not as much for
African-Americans. When Hispanics formed
a majority, however, the election structure
made no difference.

For her own part, Marschall’s research on
190 districts in four metropolitan areas found
that ward-based elections had an impact on
black representation, but not Hispanic. While
her findings typified the inconsistency of
results, she nonetheless concludes that “on
balance it appears that the evidence points
most strongly to greater proportional repre-
sentation for both blacks and Hispanics
under ward-based arrangements.”

Impact on education
Some of the researchers have taken the
inquiry a step further, concluding that

ward-based elections can lead not only to
more diversity on the boards but also to
more favorable educational outcomes for
minority children. 

A 1993 dissertation by Cheryl Lanette
Wright found that boards chosen in ward-
based elections perceived themselves as more
responsive than others, “particularly more so
than the at-large board.” This self-perception
was borne out in the boards’ actions and in
the communities’ perceptions. 

In her 2003 dissertation, Barbara K. Wills
also found that efforts to address racial issues
were increased in single-member districts.
Interestingly, she also found ward-based
boards more likely to offer more opportunities
for board training and to value community
survey data on student achievement,
although board concern over student per-
formance did not vary by electoral structure.

Meier and Juenke, in their chapter in
Besieged, review the literature on what they
call “substantive” representation, or the
impact of representation on district out-
comes, as opposed to representation in the
sense of someone’s presence at the table. 

Evaluating the hiring chain, they found
that minority-Hispanic districts with ward-
based systems were associated with more His-
panic administrator hiring, but that in majori-
ty-Hispanic districts Hispanic administrators
fared much better in the at-large systems. 

The impact of board representation on
teacher hiring was small but consistent,
although it did not vary much by the elec-
toral structure or by whether Hispanics were
a majority or a minority in the community. In
part, the authors conjecture, the smaller
impact is because the board’s influence on
teacher hiring is more indirect.

Meier and Juenke went on to test the
connection between Hispanic teachers and
student outcomes, finding that having more
Hispanic teachers was associated with better

results for Hispanic students as measured by
attendance, enrollment in advanced and AP
coursework, taking college boards, and SAT
scores, although there was no relationship to
dropout rates, ACT scores, or passing rates
on AP courses. They conclude that the dis-
trict’s type of electoral system “reverberates
throughout the entire education structure.”

Ellis and Hicklin’s recent research of
school board diversity and funding equity
within school districts also zeroed in on the
question of electoral structure. They conclud-
ed that it is the ward-based electoral system
itself—independent of whatever minority rep-
resentation that system might foster—that is
associated with better funding equity. 

Black representation, they found, had no
significant effect of the distribution of fund-
ing, regardless of whether the board was
elected under a ward-based or an at-large sys-
tem. For Hispanics, representation on the
board helped narrow the gap in at-large sys-
tems, but it had no effect in ward systems.

What would account for this? Ellis and
Hicklin speculate that this is democracy
working. In a ward-based system, they say,
each board member is geographically tied to
the schools in his or her ward, which gives
every school in the district a representative
and helps equalize competition for resources. 

This model also would be consistent with
their finding that representation was more
important for minorities in at-large systems—
at least as to Hispanics. Because an at-large
system cannot guarantee each school a par-
ticular advocate at the table, they reason,
schools serving large Hispanic populations
will benefit from some Hispanic representa-
tion on the board—from whatever neighbor-
hood—to argue on their behalf.

In other words, in the electoral systems
that many argue are less likely to result in
racially diverse boards, it turns out race mat-
ters more. ■

4. The impact of the board’s election structure

Minority representation on the board is
no panacea for meeting a school dis-
trict’s diversity-related challenges.

Three hypothetical “tokenism” scenarios
illustrate the point:

• Bad: The minority board member auto-
matically is assumed to be the resident expert on
anything concerning diversity and minorities. 

• Worse: The rest of the board and the
community look to the minority board mem-
ber only on such
issues, instead of
expecting him or
her to be well
versed in the full
range of district
issues and board
responsibilities.

• Worst: The
other board mem-
bers feel less sense
of personal respon-
sibility and urgency
to address these
issues.

For that matter, minority representation is
but one of many competing considerations
for an effective school board. One can make
a good case for at-large elections as a matter
of good governance.

For one thing, the flip side of stronger
neighborhood advocacy can be more
parochialism in decision-making. Consider a
board confronting the need to choose which
school to close, as just one poignant example. 

In fact, the representation model some
researchers cite positively—the causal chain
between board representation and hiring
decisions—might be criticized as a form of
patronage or a racial spoils system.

In theory, a board could be expected to

make better decisions for all children when
all of its members are accountable to the
entire community’s voters, not just those in
their own neighborhoods. 

More generally, a board composed of
members who think of themselves sort of
like legislators—as a group of individual
advocates for particular constituencies,
just as the minority representation models
posit—may in the end prove dysfunctional

compared to a board that understands its
collective role to be more akin to that of a
non-profit’s board of directors. The first
paradigm leans more democratic, the sec-
ond more technocratic.

Another venerable argument is as blunt as
it is simple: A larger voting base may elect
better-qualified candidates. James Madison,
writing in The Federalist No. 10 about voting
in a large republic, put it this way: 

“As each representative will be chosen by
a greater number of citizens ..., it will be more
difficult for unworthy candidates to practice
with success the vicious arts by which elec-
tions are too often carried; and the suffrages
of the people being more free, will be more
likely to center on men who possess the most

attractive merit and the most diffusive and
established characters.”

Like independent school boards them-
selves, and like non-partisan elections, at-
large voting was a Progressive Era reform
strategy aimed at undermining corrupt city
machine politics. In this case, the goal was
eliminating the small electoral districts that
were seen as an important enabling factor.

An even more pragmatic concern is raised
by Mary Gannon of the Iowa School Boards
Association. Given the difficulty some com-

munities have in attracting
candidates to pursue the vast
rewards of school board serv-
ice, they might need to con-
sider whether this task
would be made harder by
the narrower residency
requirements of ward-based
elections, especially in small
school districts.

Perhaps the most serious
cautionary note for advo-
cates of increased board
diversity is the debate over

whether structuring elections to increase the
number of minority representatives has the
unintended consequence of marginalizing
minority voters. 

Some critics charge that the creation of a
few gerrymandered majority-minority con-
gressional districts had the effect of making
African-American voters irrelevant in the
many more districts from which they were
drawn. Similarly, replacing at-large with
ward-based elections could concentrate
minority votes in fewer contests, making
them less important to the board’s overall pri-
orities. In other words, what might be good
for the minority candidates themselves might
not be such a great deal for minority voters.

Meier and Juenke address this question

as well. They say the evidence for the con-
cern nationally is mixed but point approv-
ingly to the research highlighting the
impact of minority representation on
school boards on district hiring.

If anything, the case for at-large elections
highlights an area in which more research
might prove fruitful. If the hypothetical link
between at-large elections and sound overall
school governance simply is under-researched
compared to the connection between ward-
based elections and minority representation,
then decisions about election structure may
be based on the narrower set of considera-
tions simply for want of good information on
the broader ones.  ■

5. The case for at-large elections

The electronic file of this issue of Lead-
ership Insider, along with helpful online
resources, is available on the National
Affiliate website, www.nsba.org/na.
Select the Leadership Insider link. On
the “Additional Resources” page accom-
panying this issue you can access: 

• all of the reports and resources
mentioned in these pages; 

• information on the NSBA and state
caucuses of minority school board
members; 

• the September 2008 issue of the
American School Board Journal, which
features a special report on “Immigra-
tion and Diversity”; 

• information on the court cases dis-
cussed here; and 

• other organizations that focus on
these issues. 

You also can find back issues of
Leadership Insider and the online
resources accompanying those issues.

FOR MORE INFORMATION
If anything, the case for at-large elections 
highlights an area in which more research 
might prove fruitful. 

“
”
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The U.S. Supreme Court soon will hear a
case, Bartlett v. Strickland, that considers
the point at which all of these questions

intersect with the law: the federal Voting
Rights Act of 1965 (VRA).

The case is not about school board
elections, but on one level the issue it
raises might affect school boards by set-
ting the standard for when plaintiffs can
challenge a district’s election system. On
another level, however the case is decid-
ed, it could have a side effect of bringing
greater scrutiny to school board elections. 

By way of background, the VRA origi-
nally was passed to break down barriers
deliberately erected to discourage African-
Americans from voting and being elected. 

Subsequent amendments and court
interpretations have expanded the act’s
scope, including practices or structures that
might have the effect of diluting votes by
racial or language minority groups. Over
the years, school boards have been one tar-
get of VRA litigation, which in many places

has changed the way boards are elected.
To take just a few examples, a spate of

VRA suits in the 1980s and 1990s led to
the following:

• In Texas, traditional at-large systems in
some districts were replaced with “cumula-
tive” voting systems, in which each voter
has as many votes as there are open seats to
fill and can cast them in any combination
for the various candidates.

• Alabama switched to ward-based sys-
tems, except in districts with very low
minority populations or where cumulative
voting already had been adopted in
response to earlier VRA litigation.

• And all boards in New Mexico with
more than 16,000 pupils, as well as some
smaller districts, adopted ward-based voting. 

In several more recent examples, vote
dilution challenges to at-large elections have
been settled by the school district agreeing to
adopt a hybrid structure, in which some
board members are elected at-large and oth-
ers by ward. This was the result in Lawrence,

Mass., in 2002 and very recently in Bethle-
hem, Pa., and Georgetown County, S.C.
Other VRA cases are pending in Texas.

The specific issue the Supreme Court will
consider in Bartlett v. Strickland is whether a
minority group that would constitute less
than 50 percent of a proposed single-member
electoral district can bring a VRA suit to
require the creation of such a district. 

In a 1986 case, Thornburg v. Gingles, the
Supreme Court ruled that one precondi-
tions to such a claim is that the minority
group must be “sufficiently large and geo-
graphically compact to constitute a majority
in a single-member district.” After all, the
court reasoned, unless minority voters can
show they would have had the potential to
elect representatives were it not for the
challenged election practice, they cannot
claim to have been injured by that practice.

Lower courts have split over whether the
standard for fulfilling this precondition is a
“50 percent rule,” where the minority group
constitutes a majority in the proposed district,
or simply an “opportunity to elect standard,”
where the group could elect its preferred can-

didate with the help of other racial groups.
Some argue the “50 percent rule” is

clearer and easier for courts to apply—and
for potential defendants like school boards
to understand so they can know their VRA
obligations and avoid lawsuits. Others say
the “opportunity to elect standard” is less
mechanical and protects voting rights better.

How the court decides Bartlett v. Strick-
land could put school boards with at-large
systems on more uncertain legal ground.

State laws also may dictate how school
boards are elected. Sometimes these laws
are adopted in response to VRA litigation. 

For that matter, the state could have a
voting rights statute of its own. The
Lawyers’ Committee for Civil Rights of the
San Francisco Bay Area, for example, has
just announced it is suing the Madera Uni-
fied School District under the California
Voting Rights Act, arguing that at-large
school board elections dilute the Hispanic
vote. The first school district that the group
sued on the same ground, the Hanford
Joint Union High School District, adopted
ward-based voting in 2005. ■

6. The Voting Rights Act and the courts

So given these trends and concerns, not
to mention the potential for lawsuits,
what options does a local school board

have for rising to the diversity challenge?
Even for civil rights activists, the prospect

of VRA litigation against school districts poses
a dilemma—regardless of where people come
down on the questions of representation and
good governance, and regardless of the legal
standard for bringing a VRA claim. Like any
lawsuit against a school district, the cost of
the litigation ultimately takes money away
from educating the very children the lawsuit
presumably is meant to help.

Forward-thinking school boards can con-
sider a range of options for addressing the
kinds of concerns that can lead to a VRA
lawsuit. As some past resolutions of VRA
cases have illustrated, completely changing
from at-large to ward-based elections is only
one route, not the only one. 

Other alternatives
In terms of the election structure, one obvi-
ous alternative is a hybrid system combining
at-large and ward-based seats. This affords
more opportunity for minority representation
but tempers concerns about parochialism by
ensuring that a portion of the board still
answers to the entire community.

One downside to a hybrid system, howev-
er, is that it can be more complicated for vot-
ers, who already exhibit even less inclination

to vote in school board elections than they
do in others. Depending on the community
and on the quality of local news coverage of
school board elections, voters might find it
more difficult to obtain reliable information
on so many candidates and to make their
preferences clear in a system calling on them
to cast multiple votes in two categories.

Another option is the cumulative voting
system, as is used in Amarillo and other dis-
tricts in Texas and some districts in Alabama.
Where the voter can cast all of his or her
votes for a single candidate, the intensity of
support for that candidate among fewer vot-
ers can overcome a rival with broader but
more lukewarm appeal. Supporters see this as
a way of better reflecting voter preferences,
race-related or otherwise.

Similarly, a “proportional representation”
system can empower smaller community
groups and reflect intensity of support, in this
case by requiring voters to rank candidates in
order of preference. The school committee in
Cambridge, Mass., is elected this way. While
the tallying of votes is more complicated in
this system, voters reportedly do not seem to
have difficulty with the approach.

Efforts to realize more diversity on boards
need not be limited to restructuring elections,
of course. Members of racial and ethnic
minorities are elected to their school boards
in at-large races. Communities, perhaps with
school board encouragement, can discuss the

issue, urging diverse candidates to run and
even actively recruiting and supporting out-
standing candidates. Some boards occasional-
ly have the opportunity to consider diversity
when making appointments to fill vacancies.

Every citizen has a stake in having a local
school board that is responsive to, and sup-
ported by, the entire community.

A checklist for the school board
A school board that has not considered the
issues discussed here could start with a few
basic steps. First, any board should be keenly
aware of the demographics of the community
it serves and attempt to understand what the
future has in store. Then the board might
consider how its own membership reflects the
current and projected populations.

If there is a representational disparity, the
board might want to explore with legal coun-
sel whether the district has potential legal
vulnerability under the Voting Rights Act or
state law. If so, the board should explore its
range of options under federal and state law,
as to both election structure and other
efforts. Even if there’s no legal concern, the
board might consider whether it is missing
out on some representative potential.

At a minimum, any board might attempt
to evaluate how much confidence it is inspir-
ing among all the various populations it
serves. As some researchers point out, the
whole focus on electoral structure presuppos-
es a significant degree of racial bloc voting.
While one might hope this voting pattern is
on the wane, especially in this symbolically

important presidential-election year, the key
point is that many researchers and advocates
assume racial bloc voting is not wholly irra-
tional. The assumption is that a board with-
out minority representation may be less
attentive to the needs of minority children. 

The requirements of the No Child Left
Behind Act for disaggregated data and
accountability for student subgroups send the
same discomforting message. Lawmakers
were persuaded that states and school boards
needed serious prodding to focus on raising
the academic bar and, especially, on closing
racial and other achievement gaps. 

A school board that absolutely owns those
two issues, even in the face of some backlash,
is one that over time should be able to earn
widespread confidence in its community.

Implications for democracy
Finally, all the attention to representation on
school boards serves as a reminder of some
compelling realities about democracy more
generally:

• Local officials comprise sizable majori-
ties of the total numbers of Asians, blacks,
and especially Hispanics elected to public
office in this country. 

• School board seats are at once more
numerous than other offices and more repre-
sentative in their racial composition than
other elected positions. 

• And school boards are where many
elected officials start their public service. 

These realities mean that the ongoing
marginalization of school boards by other lev-
els and branches of government has repercus-
sions for diversity and representation—not
only in education policy but in our democra-
cy writ large.

To be sure, our enthusiasm for democracy
has limits, especially when the public per-
ceives many of our civic institutions to be a
bit lackluster right now—short on the prom-
ise of democracy and long on its messier man-
ifestations. And while some of the motives
underlying attempts to wrest authority away
from elected school boards are unseemly, one
implication of the trend is unmistakable: The
body politic has reached a point where con-
cerns over academic achievement, achieve-
ment gaps, and effective governance simply
trump competing values of democracy and
local self-determination.

Nonetheless, those who call our attention
to the question of fair representation reassert
the importance of these competing values.
Advocates for the aspirations of minority
groups might usefully devote more effort to
considering how the first set of concerns could
be pursued with less harm to the second.  ■

Thomas Hutton, Editor

7. The future for school boards
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Redistricting
Disputes
Should the courts limit
partisan gerrymandering?
By Kenneth Jost

Disputes over partisan
redistricting, or gerrymandering,
date back to the nation's earliest
days, and the once-a-decade
process was as contentious as
ever following the 2000 census.
New computer technology now
gives map drawers

unprecedented precision to make districts nearly impregnable by
stuffing them with party loyalists. Republican-drawn maps in some
key states helped the GOP gain House seats. . . .
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Reformers Target 'Winner-Take-All' System

About 40 percent of the population in Amarillo, Texas, is African-
American or Latino, but during the 1990s no black or Hispanic sat
on the school board.

To help minority groups elect a candidate of their choice, the
League of United Latin American Citizens (LULAC) and the NAACP
jointly filed a federal court suit asking to replace the system of
at-large elections with single-member districts.

In a settlement with the Amarillo Independent School District,
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however, the two groups agreed instead to a different system
known as cumulative voting, which allows voters in a multi-office
election to cast multiple votes in any combination. For example, in
an election for four school board seats, a voter could spread four
votes among four candidates or cast all four for the same
candidate.

The new system produced the hoped-for results. An African-
American and a Hispanic won two of the four seats being filled in
the first cumulative-voting election for the seven-member board,
held in May 2000. Many voters had cast multiple votes for their
respective minority candidates to enable them to win.

“The fact that we got two minorities on the board is awesome,”
said Nancy Bosquez, a local LULAC leader. “History was made in

Amarillo.” 

Amarillo's experience is often cited by the small number of
academic experts and political reformers who want to replace the
predominant use of single-member districts and winner-take-all
elections for multimember bodies with some form of so-called limit
voting designed to enhance representation for political, racial or
ethnic minorities.

“Winner-take-all is horse-and-buggy technology,” says Steven Hill,
Western regional director of the Center for Voting and Democracy.
“One side wins all the representation; the other side wins
nothing.”

Cumulative voting is one of three election systems suggested by
reformers as alternatives to winner-take-all, according to Richard
Engstrom, a professor of political science at the University of New

Orleans.  Often imprecisely labeled “proportional
representation,” the proposed systems differ from those used in
Israel and Europe, which allot parliamentary seats to party
candidates in mathematical proportion to the party's overall vote.
Rather, the U.S. reformers' methods would still focus on individual
candidates, but change the methods of casting and counting votes.

Cumulative voting would give cohesive minority groups a chance to
aggregate their votes for a select number of candidates. A second,
less common method — known as limited voting — would allow
voters to vote for fewer candidates than the total number of
positions at stake, thus preventing a majority from taking every
seat in a multimember election by eliminating the “sweep effect.”
A voter might get three votes, for example, if four seats are being
filled.

A third, more complicated system, known as preference voting,
would allow voters to write in a specified number of candidates in
order of preference. After an initial tally of the first-preference
votes, one or more candidates are eliminated, and the ballots for
those candidates are redistributed according to the voters' second
preferences. The counting continues until the number of candidates
remaining equals the number of seats being filled.
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Besides beefing up minority representation, Hill and Engstrom say,
the alternatives avoid some of the redistricting problems
experienced today. “Alternative election systems take the emphasis
off the lines,” Engstrom explains.

Some critics say the proposals are too complex, but Engstrom says,
“There's nothing all that complicated. That's largely a red herring.”

In Amarillo at least, voters appear satisfied. “It's a new system,
and it takes some explaining, but we haven't had any resistance to
it,” Amarillo Assistant School Superintendent Les Hoyt remarked

recently. 

Cumulative or limited voting has been instituted in 100
communities, according to Engstrom — typically in response to
minority groups' suits brought under the federal Voting Rights Act.
But Hill says the benefits go beyond minority representation: The
alternatives would improve campaign discourse and increase
political participation.

Winner-take-all encourages “negative campaigning,” Hill says,
because candidates are as interested in driving voters away from a
rival as attracting voters to themselves. The alternative systems
require candidates to “define themselves more precisely,” he says.

Alternative systems would also increase turnout, he says, because
they would increase competition. “All voters are swing voters,
instead of a small select number of voters,” he says.

But so far the proposals are only blips on the nation's political
radar screen. A bill sponsored by Rep. Melvin Watt, D-N.C., in 1999
would have allowed states to choose House members from
multimember districts with alternative voting arrangements. Watt,
the African-American candidate elected from the majority-black
district that was the focus of the Supreme Court's first ruling on
racial redistricting in 1993, got a hearing on the bill, but it

advanced no further. 

[1] Sonny Bohanan, “Voting System Lauded,” The (Amarillo) Globe-News, May
8, 2000. The seven-member board now includes two Hispanics and one
African-American.

[2] See Richard L. Engstrom, “The Political Thicket, Electoral Reform, and
Minority Voting Rights,” pp. 36-44, in Mark E. Rush and Richard L. Engstrom,
Fair and Effective Representation? Debating Electoral Reform and Minority
Rights (2001).

[3] Quoted in Zeke MacCormack, “Like a Candidate? Vote for Him Twice,” San
Antonio Express-News, May 1, 2003, p. 1B.

[4] See Engstrom, op. cit., pp. 51-52.
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Alternative Voting Systems: Study and Consensus 
 
At the 2009 Biennial League of Women Voters of Michigan Convention, the delegates approved a study of 
Alternate Voting Systems.  
 
The Study Committee determined that the LWV of Minnesota already had done an in-depth study and we 
were given permission to use their comprehensive reports as the foundation for Michigan’s study. Because 
Michigan’s election laws are different, we made an effort to determine if there were any issues related to 
the possible implementation of alternative voting systems in Michigan.  
 
Study Materials include: 
 
Alternative Voting Systems: Study and Consensus   p. 1 
Issues Related to Alternative Voting Systems for the State of Michigan p. 2 
Summary, Issues and Questions, Glossary and Bibliography  pp. 3-4 
Alternative Voting Systems: Facts and Issues    pp. 5-21 
Glossary and Bibliography      pp. 22-26 
Alternative Voting Systems: Consensus Questions   p. 27 
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Issues Related to Alternative Voting 
Systems for the State of Michigan 
 
Introduction 
 
The purpose of this study is to provide background material about the most frequently discussed alternative 
voting systems for reference, discussion, and debate. For this study, a voting system is defined as a 
collection of rules and procedures that establishes how an election will be conducted, including how the 
ballots are marked, how the votes are tabulated, how many votes are necessary to win, and other election 
administration procedures. The scope of this study is limited to single-seat Michigan elections. Voting 
systems being studied include plurality, approval voting, and instant runoff voting (IRV). 
 
Plurality Voting System Concerns 
 
The only voting system used in Michigan at this time is the Plurality Voting System, in which the candidate 
with the most votes wins, regardless of whether or not he or she received a majority of the votes cast. If 
only two candidates are running, plurality is also a majority. But, if multiple candidates are running, the 
plurality outcome could be far less than a majority. Since Michigan does not have strong third parties at this 
time, this is most likely to occur in primary elections. 
 
Electing candidates with less than a majority does happen in Michigan primaries.  According to preliminary 
results of Michigan’s 2010 primary (as posted on the Secretary of State’s website), nominees for Governor, 
four Congressional District races, eleven State Senate races, and forty State House races were selected by 
less than a majority. 
 
History of Alternative Voting Systems and Runoff Primaries 
 
In the 1970’s, mayoral elections in Ann Arbor, Michigan were conducted using IRV.  
 
Legality 
 
There are no apparent constitutional barriers to alternative voting systems in Michigan.  However, elections 
laws may have to be changed.   
 
MCLA Section 168.576a Primary elections; electors, number of votes, currently states, “In all partisan and 
nonpartisan primary elections, the voter shall be entitled to vote for a number of candidates for each office 
equal to the number of persons to be elected for that office.” 
 
Section 168.580 Counting ballots; candidates considered to have received votes; rejection of ballot states, 
“In counting the ballots after the closing of the polls, only those candidates having crosses or check marks 
marked in the squares to the left of their names shall be considered to have received votes, and any ballot 
upon which more votes have been recorded for candidates for any office than may, by law, be elected to 
that office shall be rejected as to all names appearing on the ballot for that office only.” 
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Summary, Issues and Questions 
 
Summary 
 
Voting Systems 
 
Each of the voting systems in the study raises issues that vary depending on what people value and what 
they want to accomplish. This list summarizes the most frequently cited pro and con statements made 
regarding each system. 
 
Plurality Voting System 
 
(Voters select one candidate: candidate with most votes wins) 
• Is easy for voters to understand. 
• Preserves tradition. 
• Requires no legislative change. 
• Does not ensure majority rule when more than two candidates are running. 
• Votes for third party candidates may be “wasted.” 
• Is vulnerable to “spoiler” candidates. 
• Is vulnerable to manipulation. 
 
Approval Voting System 
 
(Voters select as many candidates as they wish; candidate with most votes wins) 
• Is easy for voters to understand. 
• Expands voters’ choices because they can vote for more than one candidate. 
• Might eliminate “wasted” votes, and “spoiler” candidates in some cases. 
• Measures only whether or not a candidate is acceptable; does not distinguish between intense and weak 
approval. 
• Could lead to defeat of a candidate whom a majority support as their first choice 
• Is vulnerable to manipulation. 
 
Instant Runoff Voting System 
 
(Voters rank candidates; votes for candidate with fewest first-choice votes are redistributed according to 
their second choices until one candidate achieves a majority) 
• Ensures majority rule. 
• Allows voters to express preferences among candidates. 
• Eliminates problems of spoiler candidates knocking off major candidates. 
• Eliminates need for run-off elections. 
• Does not meet mathematical requirement for monotonicity. 
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Issues and Questions 
 
The issues that have emerged in this study of election systems produce the following questions: 
 
1. Majority Rule: Is the fact that someone may be elected with less that 50 percent of the vote important 
enough to change to a different election system? If it happens too frequently, will it reduce the legitimacy 
of Michigan’s elected officials? How important are voting paradoxes that are found in all of the systems 
being discussed? 
 
2. “Sincere Voting” vs. Strategic Voting: How important is it for an election system to encourage citizens 
to vote for their true favorite rather than for someone who has a better chance of winning? Is an “insincere” 
or strategic vote “gaming the system” or making a compromise? Might an “insincere” or strategic vote for a 
candidate reduce the ability of the winner to interpret the will of the people? 
 
3. “Wasted” votes: Does it matter that a vote for a third party candidate under the Plurality system might 
be considered “wasted” because it cannot lead to the election of the voter’s preferred candidate? 
 
4. Intensity vs. Breadth of Support: Should a voting system balance intensity of support with breadth of 
support? What kind of impact does the type of support have on the winner’s ability to govern? 
 
5. Preferences: Are there benefits to allowing voters to express their preferences by approving or ranking 
multiple candidates? 
 
6. Legality of Alternative Systems: Are the benefits of alternative methods sufficient to warrant a change 
in Michigan Statutes? 
 
7. Political Parties: Would alternative voting systems that encourage third parties upset the traditional two-
party system? In the Plurality system, how important is it that third party candidates can take votes from 
one major party candidate, perhaps enabling the candidate from the other major party to win? 
 
8. Voter Education: Is the fact that some voting systems require complex tabulation sufficient reason to 
reject them? How important is it that the voters understand how votes are tabulated? Would the additional 
costs of a new system be too much of a burden on Michigan election districts in terms of educating voters 
and election officials? 
 
9. Change: Who benefits from changing to an alternative system? Who is disadvantaged? Is it possible to 
reduce the impact of the unintended consequences that almost always follow any institutional change?  
 
Most of the answers to these questions will be based on values judgments and speculation. No one can 
really predict the outcome of changes in our voting system, but the more we know about the issues, the less 
likely we are to make choices that we regret. We hope that the information in this report helps League 
members to understand some of the most widely discussed alternative voting systems, to sort out the claims 
made by supporters and critics, and to identify which of these voting methods they feel are beneficial and 
appropriate for use in state and/or local elections. 
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Alternative Voting Systems: Facts and Issues  
 

Introduction 
 
The 2000 Presidential election challenged Americans’ complacency about the accuracy and fairness of our 
voting system as never before. With the outcome still in doubt three weeks after Election Day, the 
combination of a close race, multiple candidates, antiquated voting equipment, and confusing recount 
procedures created a perfect storm that left voters across the country frustrated and angry. 
 
While some saw the disputes in Florida as an entertaining diversion, others began to wonder about their 
own state’s equipment and procedures, and, for the first time in many years, some started to question 
seriously the fundamental structure of a winner-take-all plurality election system. 
 
When only two major party candidates are on the ballot in an election using the plurality system, majority 
rule is not a concern. However, when three or more candidates are running, the winner might not have 
received a majority of the votes. In fact, eleven of twelve statewide elections in Minnesota conducted from 
1998 through 2002 were decided by less than a majority,1 sparking interest in alternative voting systems 
that would address this and other issues. According to preliminary results of Michigan’s 2010 primary (as 
posted on the Secretary of State’s website), nominees for Governor, four Congressional District races, 
eleven State Senate races, and forty State House races were selected by less than a majority.   
 
Many people are unaware that alternative voting systems exist and are unfamiliar with the steps necessary 
to adopt one of them. These facts suggest that League members, legislators, and the public would find 
information about alternative voting systems to be a useful resource.  
 
The purpose of this study is to provide background information about the most frequently discussed 
alternative voting systems for reference, discussion, and debate. The study does not offer solutions or 
proposals for change, nor does it assume that changing the current system is necessarily desirable. This 
study will use the term voting system to mean a collection of rules and procedures that establishes how an 
election will be conducted. These rules include how the ballots are marked, how the votes are tabulated, 
how many votes are necessary to win, and other election administration procedures. 
 
The scope of the study is limited to single-seat Michigan state and local elections, such as those for mayors, 
state legislators, or governor. It describes our current election system and two alternative systems — 
Plurality, Approval Voting (AV), and Instant Runoff Voting (lRV)— in terms of how the ballots are 
marked and how the votes are counted. In addition, the study presents different issues raised by advocates 
for each system. 
 
In the Plurality and Approval Voting systems, voters do not rank their choices; they simply indicate which 
candidate or candidates they prefer. In the Instant Runoff Voting system, however, they do rank their 
choices. This means that they identify their first choice, their second choice, and so on, depending on how 
many candidates are running and the voter’s interest in ranking more than one candidate. Ranking all of the 
candidates is not a theoretical requirement of any system. This process is called preference voting. 
 
Each of these systems has advocates who are actively working for its acceptance, if not in Michigan, then 
in other states or at the national level. This is not a comprehensive list of all voting systems but rather a 
discussion of those with vocal supporters and/or those that occur most frequently in academic publications. 
The League of Women Voters has incorporated the opinions of supporters and opponents of each 
alternative voting system. 
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The report does not address presidential elections, the Electoral College, multi-seat elections, proportional 
representation, or other election reform issues such as redistricting, paperless ballots, or campaign finance.  
 
Notes: 
1. 1998: Governor, Secretary of State, State Auditor, State Treasurer, Attorney General; 2000: President, 
U.S. Senator; 2002: U.S. Senator, Governor, Secretary of State, State Auditor. 
http://www.sos.state.mn.us/election/result.html 
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Voting Systems 
 
Plurality: An Unranked Voting System 
 
Michigan uses the Plurality system, also called First Past the Post, in which each voter chooses a single 
candidate, and the candidate with the most votes wins. In races with three or more candidates, it is possible 
for a candidate to win with fewer than 50 percent of the votes: in other words, the winner can be elected by 
a minority of the voters.2 Recent examples include Michigan’s 2010 gubernatorial primary, Minnesota’s 
1998 and 2002 gubernatorial elections and, at the national level, the presidential elections of 1992 and 
2000. 

 
Plurality Ballot 
Vote for one candidate: 

Candidate A   
Candidate B   
Candidate C   
 
The Plurality system originated in ancient Greece and Rome and evolved in England before the American 
Revolution. Outside the United States. the Plurality system is used in the United Kingdom and other former 
British colonies, such as Canada and India.3 
 
Although the U.S. Constitution sets out a complicated process for electing the president via the Electoral 
College that requires a majority vote of electors, it permits the states to determine their own election 
procedures.4 Michigan state statutes. therefore, not the U.S. Constitution, dictate how elections in Michigan 
are conducted.5  
 
Approval Voting (AV): An Unranked Voting System 
 
Approval Ballot 
Vote for all candidates you approve of: 
Candidate A   
Candidate B   
Candidate C   
 
In the Approval Voting system, voters are allowed to vote for as many candidates as they wish. The 
candidate receiving the greatest total number of votes wins the election. Approval Voting was created in 
Venice in the 13th century when the Venetians used it to elect members to their Grand Council.6 
 
Approval Voting did not surface again until the mid-1970s, when it was independently proposed by several 
scholars, including Steven J. Brams, professor of politics at New York University, who remains its 
champion to this day. Best known for its use in electing the secretary-general of the United Nations, 
Approval Voting is also used to elect officers of professional organizations such as the Institute of 
Management Sciences, the Mathematical Association of America, and the American Statistical 
Association.7 
 
Interest in using this system to elect public officials is growing in the United States. An organization called 
‘Americans for Approval Voting’ has formed to work for the adoption of Approval Voting for public 
elections in the United States.8 
 
The following example shows how AV might work. Four professors in a college English Department are 
trying to choose a handbook (a text with rules for grammar and punctuation) for their students. They have 
narrowed the choice to three books, which are virtually the same except for the titles. They decide to use 
the Approval Voting system, so the professors vote for all of the handbooks of which they approve. 
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Professor Pocket 
Handbook of 
Grammar  

Great Big Picture 
Book of 
Grammar  

Grammar and 
Videogames 

Angelou 
Tan 
Dickinson 
Woolf 
Totals 

YES 
YES 
YES 
YES 

4 

YES 
YES 

 
YES 

3 

 
 

YES 
 

1 
 
The Pocket Handbook of Grammar is the winner. 
 
A reverse form of the Approval Voting system (Brams calls it Disapproval Voting) has been used since 
1987 in some Eastern European countries and the former Soviet Union. Voters cross off the names of 
candidates of whom they disapprove. Brams adds that this procedure is similar to Approval Voting in that 
“candidates not crossed off are. in effect, approved of, although psychologically there is almost surely a 
difference between approving and disapproving of candidates.”9 
 

 
And the Winner is — Kicked Out 
“One of the earliest forms of democracy in Greece was introduced by Cleisthenes in 508 B.C. This was a rather negative form of an 
election. Each year voters were asked to cast a vote for the politician they most wished to exile for ten years. Votes were written on 
ostraka, which were broken pots, and from this comes our present word to ostracize. If no politician received more than 6,000 votes, 
then all remained, but if any received more than 6,000, then the one with the largest number was exiled. Requiring that someone had 
over 6,000 votes before being ostracized was an added feature to try to ensure that only when a person was unpopular with a large 
number of voters was exile the result. If there was a fairly even spread of votes, nobody would get over 6,000 and, although some 
would get the most, it would not matter in such a case.” 10

 
 
 

Instant Runoff Voting (IRV): A Ranked Voting System 
  
In the United States, the terms Instant Runoff Voting and Single Transferable Vote (STV) are often used 
interchangeably, but STV also is used in elections that produce more than one winner. This study examines 
Single Transferable Vote as it is used in contests with a single winner among multiple candidates and uses 
the term Instant Runoff Voting for this process.11 
 
 

Instant Runoff Ballot 
Indicate your 1st and 2nd Choice 
                                    1st  2nd  3rd 
Candidate A       
Candidate B       
Candidate C       

 
 

In Instant Runoff Voting, voters rank the candidates on the ballot, marking their first, second, and third 
choices, depending on how many candidates are in the race; however, a voter does not have to vote for 
more than one candidate. In round one, the first choice votes are counted. If a candidate gets 50% + 1 of the 
votes, he or she is declared the winner. If no one has a majority, the counting goes to round two. The 
candidate with the lowest number of votes is eliminated. The votes cast for the eliminated candidate are 
then transferred (or moved) to the second choice listed on each ballot. If someone gets a majority the 
election is over. If no one receives a majority, the counting goes to round three and continues until someone 
has 50 percent + 1 of the total votes. There is no need for a separate runoff election, thus explaining the 
term Instant Runoff Voting, and the winner always has a majority of the votes.12 
 
A simple example illustrates how lRV works. One hundred citizens are voting for the most architecturally 
unique county courthouse in Minnesota. The candidates are Stearns County, Freeborn County, and St. 
Louis County (Duluth). 
 

BOE Voting 000078



Page 9 of 27 

Round One 
 
County 
Courthouses 

First Choice Second Choice 

Stearns 41 6 for Freeborn 
35 for St. Louis 

Freeborn 40 10 for St. Louis 
30 for Stearns 

St. Louis Co. 
(Duluth) 

19 15 for Stearns 
4 for Freeborn 

 
 
No courthouse has a majority, so the election goes to the next round. The lowest vote-getter, St. Louis, is 
eliminated, and the 19 votes are redistributed 15 for Stearns and 4 for Freeborn. 
 
Round Two 
 
County 
Courthouses 

First Choice Second Choice 

Stearns 41 +15 6 for Freeborn 
35 for St. Louis 

Freeborn 40 + 4 10 for St. Louis 
30 for Stearns 

St. Louis Co. 
(Duluth) 

19 15 for Stearns 
4 for Freeborn 

 
 
Now Stearns has 41+15 votes or 56. and Freeborn has 40 + 4 or 44. The Stearns County courthouse wins 
with the majority of the votes. 
 
A national advocate of IRV is the Center for Voting and Democracy.  This organization sponsors an 
extensive website, which provides information about IRV and other voting systems.13 
 
 
Instant Runoff Voting is not a new concept: “The key to development of Instant Runoff Voting (IRV) was 
the invention of the single transferable vote (SW) in the 1860s by Thomas Hare in England and Carl 
Andrae in Denmark. Instant Runoff Voting. using a preference ballot, was invented by W.R. Ware, a 
professor at Massachusetts Institute of Technology, around 1870.”14 
 
Four states — Florida, Indiana, Maryland, and Minnesota — used variations of Instant Runoff Voting in 
primary elections as early as 1912. Ireland and Australia currently use IRV in national elections,15 and 
London uses it to elect its mayor.16 San Francisco is implementing IRV for its November 2004 elections as 
well.17 In 2003, at least 19 states, including Minnesota, introduced legislation to enact IRV, but the bills 
failed or were carried over in every instance.18 
 
Other organizations also use Instant Runoff Voting. The Academy of Motion Picture Arts and Sciences 
uses it to determine the finalists, and the American Political Science Association uses it to elect its 
president.19 
 
 

 
 
NOTES 
2 David Farrell, Electoral Systems: A Comparative Introduction (Houndsmills, UK: Palgrave/St. Martins, 2001). 19. 
3 J. O’Connor and E. F. Robertson, “The History of Voting,” School of Mathematics and Statistics. University of St. 
Andrews, Scotland, http://www-history.mcs.standrews. ac.uk/indexes/Hist Topics alph.html 
4 U. S. Constitution, Article 2, Section 1. “Each State shall appoint, in such Manner as the Legislature thereof may 
direct, a Number of Electors, equal to the whole Number of Senators and Representatives to which the State may be 
entitled in the Congress. . . .”  
5 One exception is the 1967 federal statute requiring that members of Congress be elected from single-winner seats. 

BOE Voting 000079



Page 10 of 27 

http://www.fairvote.org/ra/sept99.htm 
6 O’Connor and Robertson, “History of Voting.” 
7 Steven Brams, “Approval Voting: A Better Way to Select a Winner,” What Matters: MIT Alumni Association, Sept. 
2002, http://alum.mit.edu/ne/whatmatters/200211/ 
8 “Americans for Approval Voting is a nonprofit Texas corporation formed for the purpose of political action and 
seeking 501(c)(4) tax exempt status,” http:// www.approvalvoting.com/about.html 
9 Steven Brams, “Approval Voting and the Good Society,” Political Economy of the Good Society Newsletter (Winter 
1993): 10-14, http://bcn.boulder.com.us/government/ approvalvote/goodsoc.html 
10 O’Connor and Robertson. “History of Voting.” 
11. Andrew Reynolds and Ben Reilly. The International IDEA Handbook of Electoral System Design, (Stockholm: 
International Institute for Democracy and Electoral Assistance, 1997), 37-38. 
12 “A Simple Guide to Instant Runoff Voting.” What Is IRV? 
http://www.lwvpasadenaarea.org/irv.html 
13 “The Center for Voting and Democracy is a non-partisan and non-profit corporation incorporated in the District of 
Columbia for educational purposes. The Center researches and distributes information on electoral systems that 
promote full voter participation and fair representation, particularly alternatives that will enable more voters to elect 
candidates of their choice than in plurality or in traditional at-large elections.” 6930 Carroll Ave., Suite 610, 
Takoma Park, Maryland. http://www.fairvote.org/ ; www.fairvote.org/vra/Amicus198.htm; FairVote Minnesota: 
http://www.fairvotemn.org 
14 “The History of Instant Runoff Voting,” Center for Voting and Democracy, http://www.fairvote.org/irv/vt 
lite/historvhtm 
15 lbid. 
16 Hugh Muir, “Narrow Victory for Mayor Who Returned to the Fold,” The Guardian, June 12, 2004, 
http://www.fairvote.org/pr/global/countr/londonmayor.htm 
17 “California’s Voting Systems Panel Approves IRV Compatible Equipment for Use in San Francisco,” April 9, 2004, 
http://www.fairvote.org/irv/testing.htm 
18 “Election Reform Legislation,” National Conference of State Legislatures. http://www. ncsi. org/programs/ 
legman/elect/elections search. cfm 
19 “The History of Instant Runoff Voting.” 
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Determining the Will of the People 
 
Arrow’s Impossibility Theorem 
 
In 1952 Kenneth Arrow won a Nobel Prize in part for proving that there is no such thing as a perfect voting 
system. He was trying to put together a set of minimal conditions that would consistently translate 
individual preferences into group preferences, but he found that this was impossible. In other words, there 
is no voting system that consistently meets Arrow’s minimal criteria — except a dictatorship.20 This 
discovery startled mathematicians and political scientists who have been studying and debating Arrow’s 
theorem ever since.21 
 
Arrow’s discovery, according to Harvard University government professors Kenneth Shepsle and Mark 
Bonchek, suggests that systems of combining individual votes into a group choice or winner is not as 
straightforward as it seems. No system is consistently fair when the number of voters is large, when their 
preferences are varied, or when more than two candidates are in the race. They observe that “even though 
each individual in the group has preferences that are consistent... this need not be true of the group’s 
preferences”22 This explains why it is so difficult to identify the “true will” of the voter or the “Ideal 
Democratic Candidate.”  
 
Research also indicates that no fixed set of criteria for a “good” voting system exists. Citizens creating a 
new voting system or changing an old one must set priorities and make tradeoffs among a number of 
competing goals. Some might want to encourage third parties, some might want to measure the “will of the 
voters” as perfectly as possible, some might want to reduce factions, some might want a specific kind of 
representation, and so on.23 
 
Instead of focusing on the criteria for a “good” voting system, this study discusses the issues most 
frequently raised by advocates for particular systems, those mentioned in the literature of mathematics and 
political science24 and those of specific relevance to Michigan. 
 
Majority Rule 
 
According to the proponents of alternative systems, the most important criterion for any single winner 
voting system is that it produce a winner elected by a majority of eligible voters. They point to statements 
such as that by Noah Webster, who wrote in 1787, “Hence the doctrine, that the opinions of a majority 
must give law to the whole State: a doctrine as universally received, as any intuitive truth.”25 Although the 
United States Constitution requires a majority of votes to elect the president in the Electoral College and to 
pass certain bills in Congress, it does not require the states to adhere to the principle of majority rule. 
Nevertheless, this doctrine is so deeply embedded in the minds of most citizens that they are often surprised 
to learn that a candidate can be elected by a minority of the voters; however, some people see no problem 
when a candidate wins an election with less than a majority of the votes. 
 
Almost two hundred years after Webster’s affirmation of rule by the majority, the Vermont House of 
Representatives commissioned a study that endorsed Instant Runoff Voting for the state of Vermont. 
This commission stated that the Plurality voting system contains “a fundamental defect that violates the 
most basic precept of democracy: majority rule” because a candidate can be elected with fewer than 50 
percent of the votes.26 
 
Asserting that Instant Runoff Voting will solve this problem, the Center for Voting and Democracy says; 
“IRV advantages the majority, since it ensures that a minority of voters can never defeat a candidate 
supported by a majority.”27 The Vermont study adds that this “is the main attribute of IRV that prompts this 
Commission to recommend its adoption for all statewide elections.”28 
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Promoters of Approval Voting suggest that it will generally elect the candidate with the greatest overall 
support.29 Robert J. Weber of Northwestern University in Illinois presents a mathematical proof that 
Approval Voting will usually result in a winner preferred by a majority of the voters in “a three-candidate 
setting in which two similar candidates share the support of a majority of the voters.” He believes that 
Approval Voting more effectively represents the preferences of the electorate in the three-candidate race 
than the Plurality system.30 
 
Winning with a minority of votes is not a new occurrence. In 17 presidential elections, including the 
election of 1860 won by Abraham Lincoln, the winner received fewer than 50 percent of the popular 
votes.31 One couId argue that even though these candidates received less than a majority of the popular 
vote, they did receive a majority of votes in the Electoral College, thus not violating the principle of 
majority rule. 
 
In Minnesota, it is not unusual for officials to win elections with a minority of the votes. Minnesota 
 
Year Pres. U.S. Sen. Gov. Sec. State Auditor State Treas. Atty. Gen. 
1998   Ventura 

37.0% 
Kiffmeyer 
46.8% 

Dutcher 
49.1% 

Johnson 
45.4% 

Hatch 
47.8% 

2000 Gore 
47.9% 

Dayton 
48.8% 

     

2002  Coleman 
49.5% 

Pawlenty 
44.3% 

Kiffmeyer 
47.56% 

Awada 
44.63% 

 [Hatch-majority 
54.64%] 

 
governors Jesse Ventura and Tim Pawlenty were both elected without a majority. In 1998, Reform Party 
candidate Jesse Ventura won with only 37 percent of the votes, defeating both of the major party 
candidates. In 2002, Republican Tim Pawlenty became governor with 44 percent of the votes, with 
Democrat Roger Moe earning 36 percent and lndependent Tim Penny receiving 16 percent. Between 1998 
and 2002, 11 statewide offices were won with a minority of the votes and one with a majority.32 
 
Even though some believed that these elections did not measure the “true will” of the voters, few people 
thought they were unfair, given the rules set out by the Plurality voting system. 
 
“Sincere” vs. Strategic Voting 
 
Supporters of each of the voting systems discussed here believe that a voting system should enable citizens 
to “honestly vote according to their consciences.”33 They claim that their particular system will promote 
“sincere” voting rather than strategic or tactical voting, which they consider “gaming” the system. They 
prefer a voting system that discourages people from voting for anyone but their “true favorite.” 
 
Douglas Amy, professor at Mount Holyoke College in Massachusetts and author of Real Choices/New 
Voices, explains the importance of voting sincerely: “To produce a true mandate voters must be voting 
sincerely — that is, they must be casting a vote for a party that truly represents their own specific 
ideological and policy preferences.”34 If in 2000, for example, one’s true favorite was Ralph Nader, some 
would say that voting for anyone else would be insincere.35 
 
Proponents of alternative voting systems criticize the Plurality voting system, in particular, for encouraging 
strategic voting, saying that people who want to vote for third party candidates may feel that they must 
settle for the “lesser of two evils” by voting for their second choice. They fear that a sincere vote for a 
minor party candidate may lead to the election of a candidate they dislike. The minor party candidate may 
become a “spoiler” in the election, contributing to the election of a candidate not supported by the majority 
of the voters. 
 
Eliminating the “lesser of two evils” choice is one of the main advantages of the Instant Runoff Voting 
system, according to the Center for Voting and Democracy: “Voters have every incentive to vote for their 
favorite candidate rather than the “lesser of two evils” because their ballot can still count toward a winner if 
their first choice loses.”36 
 
Advocates of the Approval system believe that AV encourages sincere voting. Steven Brams and Peter 
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Fishburn argue that Approval Voting is less vulnerable to manipulation than any of the others. In addition, 
voters don’t have to rearrange the order of their votes or vote for someone they don’t like to keep someone 
else from winning.37 
 
Others argue that the Approval Voting system does not reward honest voting in every situation. Voting for 
one’s first, second, and third choice candidates without ranking them in some cases can lead to the defeat of 
one’s favorite candidate because the ballots are equally weighted. Voters cannot indicate a strong 
preference for one candidate and a weak preference for another.38 If enough other people voted for their 
second choice, that candidate might win. Approval voting proponent Brams admits that this is a valid 
concern but states that rational voters can use information from polls to help them decide whether to vote 
for a second or third candidate.39 
 
Brams speculates that a benefit of sincere voting under the Approval Voting system is that it will make it 
possible to measure the true level of support of minority party candidates. Election results will be relatively 
undistorted by strategic voting, so voters and political parties will have access to important information that 
is unavailable under the Plurality system.40 A national example of election results distorted by strategic 
voting is the presidential election of 1992. Gerald Posner wrote in the New York Times Magazine that Perot 
did not take more votes from Bush and help elect Clinton as many people believe: “In fact, exit polling 
showed that Perot hurt both parties almost equally, taking roughly the same number of votes from Clinton 
as he did from Bush. Exit polls also show that more people would have voted for Perot if they thought he 
had a chance to win — his vote total could have approached 40 percent (Clinton won with only 43 
percent).”41 
 
Critics claim that the opposite is the case: the intensity of a candidate’s support will not be accurately 
measured with the Approval Voting system because a voter’s third-choice Approval vote counts as much as 
his or her first-choice Approval vote.42 One must also keep in mind that each of these alternative voting 
systems except Instant Runoff Voting is vulnerable to another kind of strategy: “bullet voting.” Individual 
voters (perhaps at the suggestion of campaign organizers) could mark only one candidate or “bullet” vote 
rather than mark or rank several candidates. Bullet voting would distort the results, and the election system 
would revert back to the Plurality system.43 
 
 

“Wasted” Votes 
 
In voting system terminology, “wasted” votes are those that do not go toward the election of any 
candidates. Whether or not voters believe that their vote has been “wasted” depends on their definition of 
the term. If voting for a candidate who loses means one’s vote is wasted, then as many as 49 percent of the 
voters will feel that way in any election that requires a majority of the votes to win. Most often the term is 
used to mean votes for a third party candidate who has little chance of winning.44 
 
Some people might choose to vote for a candidate they know will lose in order to lodge a protest or stand 
on principle. A strong third party showing may, for example, cause major parties to incorporate new issues 
in their platforms. Dennis Thompson, Harvard professor and author of Just Elections, says that “protest 
votes in sufficient numbers, can send a powerful message and can have an effect on campaigns and 
elections in the future.”45 Issues once deemed immune to legislative change were first proposed by third 
parties: abolition of slavery, minimum wage, women’s right to vote, social security, end to child labor, and 
the 40-hour work week. They are now accepted laws of the land.46 
 
Advocates of Instant Runoff Voting assert that reducing the number of “wasted” votes is one of the 
advantages of IRV. According to Ted Halstead and Michael Lind, voters realize that if they vote for a third 
party candidate in the current Plurality system, their vote will probably be wasted. The authors explain that 
voting for a third party so easily backfires that voters in a Plurality system “are offered a stark choice 
between voting for one of two major national parties or not voting at all. lncreasing numbers of Americans 
have chosen the latter option.”47 
 
The Vermont Commission points out that under Instant Runoff Voting, when a first choice candidate is 
eliminated, the vote is reassigned to the second choice candidate that the voter designated, reducing the 
chance that the voter’s vote will be “wasted.”48 
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Advocates of Approval Voting also speculate that voters won’t have to worry about “wasting” their votes 
with this system. If their most preferred candidate has little chance of winning, they can vote for him or her 
and a more viable candidate without worrying about “wasting” their vote on the less popular person.49 
 
Voter Turnout 
 
Many people are very concerned about the issue of low voter turnout, blaming the Plurality system. Some 
speculate that changing to an alternative election system will bring more voters to the polls, but this claim 
is difficult to verify, according to a study by political scientists about the effects of voting systems on 
turnout. The authors found that factors such as cultural differences, registration barriers, weak parties, non-
competitive races, the perception that one’s vote doesn’t count, and so on may depress voter turnout. State-
to-state comparisons of turnout are difficult as well because states have different ways of tracking turnout, 
and so far no significant history of alternative voting systems exists in this country for which state-to-state 
comparisons would be possible.50 
 
The Minnesota Secretary of State’s office explains that Minnesota’s turnout statistics may appear as 
percentages of three different numbers: 
 
• Voting-Age Population. This number comes from Census Bureau estimates and includes non-citizens, felons, and 
those under “guardianship of the person.” 
• Voting-Eligible Population. This number does not include non-citizens but does include felons and those under 
“guardianship of the person,” even though they can’t in fact register. It is not an exact number. 
• Population registered to vote. 51

 
 

Despite these problems, the study found that changing to an alternative voting system increased voter 
turnout by about five percentage points. The authors examined the effect of cumulative voting* on turnout 
in about 100 communities across the United States, mostly in Texas, some in Alabama, New Mexico, and a 
scattering of others, including one in South Dakota.52 One of the authors of the study, Shaun Bowler of 
University of California Riverside, said, “The best we can tell is that changing the electoral system will 
boost turnout — probably somewhere in the low single digits. It’s a consistent finding. So far as I know all 
studies show an increase is likely. None show a decrease.”53 
 
The Vermont Commission speculates that IRV would increase turnout by pointing to mayoral elections in 
Ann Arbor, Michigan, in the 1970s that were conducted using IRV. When an election had only two 
credible contenders, voter turnout was low. When a third party candidate was added, voter turnout jumped 
28 percent. It adds that other nations that use IRV have far higher levels of voter participation than 
Vermont does, but other factors may be responsible for this as well, such as the day (or days) of the week 
on which elections are held or whether voting is required by law.54 
 

 
 

Appendix 1: 
 
A Real World Voting Paradox 
Donald G. Saari, a mathematician at the University of California at Irvine. explains a real-world voting paradox that 
occurred in a 12-way general election in the 1991 Louisiana gubernatorial race: “Republican David Duke, a former Ku 
Klux Klan grand wizard, received 32 percent of the vote, while Democrat Edwin W. Edwards, a former governor who 
bragged about his gambling and had been indicted twice on federal racketeering charges, got 34 percent, both eking out 
more votes than the incumbent Republican governor Charles E. (Buddy) Roemer, who received 27 percent. ‘It was 
reasonable to suspect that incumbent governor Roemer would have beaten either of them in a head-to-head race,’ says 
Mr. Saari. 
 
“The result was a widely disparaged “Krook-or-Klan” runoff. Bumper stickers supporting Mr. Edwards read ‘Better the 
lizard than the wizard.’ Mr. Edwards won the runoff with 61 percent of the vote. A poll found that almost half of the 
voters who chose Mr. Edwards said their main motive was to defeat Mr. Duke.” 55 
 
* Cumulative voting (accumulation voting or weighted voting): This is a multiple-winner voting system intended to 
promote proportional representation. In this system, a voter facing multiple choices is given X number of points. The 
voter can then assign his or her points to one or more of the choices, thus enabling one to weight one’s vote if desired. 
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Unlike preference voting where the numbers represent ranks of choices or candidates in some order (i.e. they are 
ordinal numbers), in cumulative votes the numbers represent quantities (i.e. they are cardinal numbers). This form of 
voting is advocated by those who argue that minorities deserve better representation, and thus could (by concentrating 
their votes on a small number of minority candidates) ensure some representation from the minority. 
 
 
 
NOTES: 
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21 Ibid., 69. 
22 Ibid., 49. 
23 Reynolds and Reilly, IDEA, 9. 
24 See the Vermont Commission to Study Instant Runoff Voting. http://www.fairvote.org/irv/vermont/01broken.htm 
“Center for Voting and Democracy.” May 2001. http// www.fairvote.org/irv/various1.htm “Technical Evaluation of 
Election Methods.” Election Methods Education and Research Group. http:// 
www.electionmethods.org/evaluation.html#CC. Donald Saari, Basic Geometry of Voting, Berlin: Spring 1995, 13. 
Dennis R. Thompson. Just Elections. (Chicago: University of Chicago Press, 2002). Andrew Reynolds and Ben Reilly, 
The International IDEA Handbook of Electoral System Design, (Stockholm: International Institute for Democracy and 
Electoral Assistance, 1997) and others mentioned in this study. 
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Debate on the Constitution, Part One: September 1787-1788, (New York: Literary Classics of the United States, 1993), 
130. 
26 “IRV Promotes Majority Rule in Single-Seat Elections.” Final Report of the Vermont Commission to Study Instant 
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27 “Frequently Asked Questions about Instant Runoff Voting.” Center for Voting and Democracy. http:// 
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29 Brams, “Approval Voting and the Good Society” 
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result. html 
33 “IRV Encourages Sincere Voting Rather Than Disingenuous Tactical Voting.” Final Report of the Vermont 
Commission to Study Instant Runoff Voting. 
34 Douglas Amy, Real Choices/New Voices, (New York: Columbia University Press, 2002), 199. 
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Intensity vs. Breadth of Support for a Candidate 
 
Finding a Compromise Candidate 
 
Intensity of support refers to how strongly a voter supports or opposes a candidate. Those who are 
passionate are often mobilized and highly motivated to vote. On the other hand, breadth of support 
indicates a candidate who can appeal to a wide variety of people across opinions and party lines. In 
alternative systems, candidates have an incentive to appeal to supporters of other candidates as their second 
or third choice. 
 
Proponents of preference voting systems, ones in which the voters rank the candidates, believe that an 
election system should balance the intensity of a candidate’s support with the breadth of his or her support. 
Going too far in either direction can call into question the legitimacy of the winner. According to Samuel 
Merrill III in Making Multi-candidate Elections More Democratic, it is vital that the voters perceive the 
winner as the one preferred by the majority of the electorate: “The belief that a loser is preferred by a 
majority of the electorate to the winner or enjoys greater intensity of support can call into question that 
legitimacy.”56 
 
Critics of the Plurality voting system say that it measures only the amount of intense, core support for a 
candidate, and breadth of support is irrelevant, permitting single-interest groups to take over a political 
party in races with more than three candidates.57 Instant Runoff Voting supporters believe that their system 
offers a compromise between two extremes: It requires sufficient core support to avoid elimination and 
enough broad support to win a majority of the votes.”58 
 
Instant Runoff Voting does not always offer a compromise, say its opponents. It can prevent the “spoiler” 
effect in races in which the minor parties have little core support; however, “as soon as one of those minor 
parties gains power, its supporters vote for it at the risk of hurting their own cause, just as in the current 
plurality system.”59 
 
Proponents of IRV acknowledge that in a three-way race, a compromise candidate can be eliminated and an 
extremist elected. They present this example in an article that discusses the flaws in all of the voting 
systems in this study; they point out, however, that IRV “generally does a better job of finding the true 
compromise candidate than either plurality or two round runoff elections: Two extreme candidates have 
strong core support, neither can appeal to a majority, and a moderate candidate has weak core support but is 
preferred by a majority as a compromise over the other two candidates. 
 
Candidate  Support 
Jones   45% 
Marvin (Moderate) 15% 
Smith   40% 
 
Under IRV, the moderate candidate is eliminated first, and one of the extremists is elected.”60 
 
IRV advocates criticize Approval Voting because it measures only “whether or not a candidate is 
acceptable to the voter; it does not distinguish between a candidate who is intensely liked — a first choice 
— and those who are more weakly approved of — second and lower choices.”61 
 
They add that, “the adoption of Approval Voting could cause the defeat of a candidate who was the favorite 
of 51 percent of the voters by a candidate who was merely acceptable to 75 percent of the voters.” They 
speculate that if a candidate who is the first choice of 51 percent of the voters loses to someone who is the 
second choice of 75 percent of the voters, then the Approval Voting system “would likely be repealed.”62 
See sidebar for example. 
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Cherchez La Femme Association of Female Private Investigators 

An adapted scenario shows how Approval Voting might allow a candidate with strong majority support to lose in an 
election with 100 voters. The structure of this scenario was presented by backers of Instant Runoff Voting to show why 
IRV is superior to Approval voting. Three women private detectives are running for president of Cherchez La Femme, 
an association of female private investigators. J. Marple has the genteel lady detective vote, K. Millhone attracts quirky 
free-spirits, and V. I. Warshawski appeals to the feminists. Under plurality voting, Marple is the favorite choice of 65 
voters, Millhone is preferred by 25, and Warshawski is liked by only 10. Marple is the unambiguous winner, and 
Warshawski is a distant third. Marple would also win using the Instant Runoff system. 
 
Under Approval Voting however, many genteel lady detectives might approve of Warshawski as well as Marple, being 
secretly attracted to Warshawski’s feminist philosophy. But since there is no way to say that they like Marple better 
than Warshawski, Marple can lose. The final count might give 70 votes to Marple. 35 votes to Mitlhone, and 75 votes 
to Warshawski, who would win the election and become the new president of Cherchez La Femme.63

 

 
Approval Voting system champions believe that the one with the broadest appeal is also the strongest, 
minimizing the importance of intensity of support. They explain ways that both the Plurality system and the 
Instant Runoff Voting system can produce a winner who is not supported by the majority of voters: Under 
Approval Voting, by contrast, it would be the candidate with the greatest overall support — the one most 
widely approved of — who would win.”64 
 
Others point out that intensity and breadth of support are descriptive concepts, too subjective to measure. 
Lynn Arthur Steen, professor of mathematics at St. Olaf College, Northfield, Minnesota, believes that 
intensity and breadth of support are not useful ways to compare different voting systems because they 
cannot be measured objectively.65 
 
Monotonicity 
 
Instant Runoff Voting has a mathematical problem — it does not pass the monotonicity test. 
Mathematicians define monotonicity as follows: “With the relative order or rating of the other candidates 
unchanged, voting a candidate higher should never cause the candidate to lose, nor should voting a 
candidate lower ever cause the candidate to win;” voting your choice should only help your candidate.66 In 
certain very specific circumstances, however, such as an extremely close three-way race, more first-place 
votes can hurt, rather than help, a candidate. Voters, by raising the ranking of a candidate, may actually 
cause that candidate to lose.67 (For an example of how this might happen, see Appendix 2 [page 20].) 
 
The Center for Voting and Democracy, however, defends the IRV system against the charge that non-
monotonicity makes it unacceptable. An article titled “No System is Perfect” reminds readers that Arrow’s 
Impossibility Theorem proves that every system has problems and that the problem of non-monotonicity 
exists only in theory, not in the real world: “If the theoretical problems with choice voting occurred even as 
frequently as 0.1 percent of the time, there would be many such examples, but there are none.”68 Samuel 
Merrill says that it would be relatively impossible in an election with large numbers of voters to use non-
monotonicity to a candidate’s advantage: “This strategy, if it is possible at all, is at once difficult to design 
and implausible to implement in a large electorate.”69 
 
 

Administrative Issues 
 
Voter Education 
 
The League of Women Voters of Minnesota interviewed current and former local and state election 
officials to see how a change in election systems would affect election administration. These officials had 
similar concerns. 
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The task of educating voters about a fundamental change in voting method appeared difficult but not 
impossible to almost all of the election officials and administrators interviewed. They mentioned that every 
election confuses a small number of voters, even though the voting system has been in place for over 200 
years. Citizens seek answers from hot lines, election judges, and the Minnesota Secretary of State’s Office 
— or they simply do not vote. They agreed that it would take a well-planned and adequately funded 
campaign to reach all of the voters sufficiently in advance of the election to teach them how to fill out their 
ballots. Secretary of State Mary Kiffmeyer, whose office would bear the primary responsibility for voter 
education, showed more concern, asking, “How could we explain a new system if no one can understand 
what we have now?”70 
 
Elaine Voss, former Deputy Secretary of State, indicated that it would be “absolutely critical” for voters to 
fully understand the system by which someone is elected: “It would discourage voter participation if they 
didn’t understand the method.”71 
 
 

Training Election Judges 
 
Local election officials were also concerned about the costs of training election judges so they would 
understand any new election system. Local governments normally pay for training judges, so at least 
initially they would need state funding for the retraining.  
 
Voting Equipment 
 
Several local and state officials in Minnesota felt that changing to any of the alternative voting systems in 
this study would require upgrading the software in the voting machines to meet new vote tallying 
procedures. This is not a problem, said Ramsey County Election Manager Joe Mansky, because software 
used in voting machines can be programmed to tabulate the votes regardless of which election system is 
used. He said that with the right computer software, “we can count any ballot you want.72 Although some 
expense is involved, several election officials responded that a software upgrade would not necessarily be a 
significant cost burden for local governments. 
 
Election administrators were also concerned about having more than one type of election system on the 
same ballot. They wondered for example, what if IRV were used to elect the mayor but Plurality was used 
for the city council or school board. Voting machine vendors at a conference for county election officials 
said that their machines could be programmed to allow a mixed type of ballot without a significant cost 
increase.73 
 
It is possible that more complicated vote tabulation involved in alternative methods could slow down the 
process of reporting the outcome of the election. 
 
Errors 
 
Election officials said that a change in election system would inevitably produce some degree of 
administrative errors, at least in the beginning, but a paper trail for all ballots could allow recounts if 
necessary. To prevent errors, the League of Women Voters “supports the implementation of voting systems 
and procedures that are secure, accurate, recountable, and accessible,” regardless of the voting system or 
equipment that is adopted.74 
 
Political Issues 
 
Introduction Political Context 
 
Accounts from other states suggest that politics affects attitudes toward changing the voting system. Parties 
that benefit from the current system often do not want to alter it, and parties that have lost, particularly third 
parties are often very interested in changing the system. For example, in the 1990 election for governor in 
Alaska, the vote was split between the Republican and the Independence Party candidates, permitting the 
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Democratic candidate to win with 42 percent of the vote. This election prompted Republicans to support an 
initiative to create Instant Runoff Voting in Alaska.75 The situation was reversed in a 1998 New Mexico 
election for a Congressional seat, inspiring the Democrats to introduce a bill to amend New Mexico’s Constitution 
to permit Instant Runoff Voting and require that a candidate win by a majority of the votes.76 
 
Appendix 2: Monotonicity 
An example from a math text helps explain this issue. [In the original, the term plurality-with-elimination was used for 
Instant Runoff Voting.] “Three cities, Athens (A), Babylon (B), and Carthage (C) are competing to host the next 
Summer Olympic Games. The final decision is made by a secret vote of the 29 members of the Executive Council of 
the International Olympic Committee, and the winner is chosen by the Instant Runoff system. Two days before the 
actual election, a straw vote is conducted by the Executive Council just to see how things stand. The results of the straw 
poll are shown In Table 1. 
 
Table 1: Preference Schedule in Straw Vote 
Two Days before the Actual Election 
Number of Voters  7  8  10  4 
1st choice   A  B  C  A 
2nd choice  B  C  A  C 
3rd choice    C  A  B  B 
 
 
‘“The results of the straw vote are as follows: In the first found Athens has 11 votes, Babylon has 8 and Carthage has 
10, which means that Babylon Is eliminated first. In the second round, Babylon’s 8 votes go to Carthage, so Carthage 
ends up with 18 votes, more than enough to lock up the election. 
 
“Although the results of the straw poll are supposed to be secret, the word gets out that unless some of the voters turn 
against Carthage, Carthage is going to win the election. Because everybody loves a winner, what ends up happening in 
the actual election is that even more first-place votes are cast for Carthage than in the straw poll. Specifically, the four 
voters In the last column of Table I decide as a block to switch their first-place votes from Athens to Carthage. Surely 
this is just the frosting on the cake for Carthage, but to be sure we recheck the results of the election. 
 
Table 2 shows the preference schedule for the actual election. Table 2 is the result of switching A and C in the last 
column of Table 1 and combining columns 3 and 4 (they are now the same) into a single column, 
 
Table 2: Preference Schedule 
for the Actual Election 
Number of Voters  7  8  14 
1st choice   A  B  C 
2nd choice  B  C  A 
3rd choice                    C  A  B 
 
“When we apply the Instant Runoff system to Table 2, Athens (with 7 first-place votes) is eliminated first, and the 7 
votes originally going to Athens now go to Babylon, giving it 15 votes and the win! How could this happen? How 
could Carthage lose an election it had locked up simply because some voters moved Carthage from second to first 
choice? To the people of Carthage this was surely the result of an evil Babylonian plot, but double-checking the figures 
makes it clear that everything is on the up and up — Carthage is just the victim of a quirk in the Instant Runoff system: 
The possibility that you can actually do worse by doing better! In the language of voting theory this is known as a 
violation of the monotonicity criterion.”77 
 
NOTES: 
56 Samuel Merrill III, Making Multicandidate Elections More Democratic, (Princeton, N.J.: Princeton University 
Press), 7. 
57 “Alternative Single Winner Systems.” Center for Voting and Democracy. May 2002. 
58 “Alternative Single Winner Systems.” 
59 “The Problem with Instant Runoff Voting,” ElectionMethods.org.http://www.electionmethods.or9/1RVproblems. 
htm 
60 “Perfect Examples: Flaws with Voting Systems. Center for Voting and Democracy, July 2002, 
http://www.fairvote.org/ pr/perfectexamples.htm 
61 “Alternative Single Winner Systems.” 
62 “Approval Voting vs. Instant Runoff Voting.” Center for Voting and Democracy. Feb. 4, 2003. 
63 Richie et. al., Letter to Science. 
64 Brams and Fishburn, Approval Voting, 4. 
65 Lynn Arthur Steen, Professor of Mathematics, St. Olaf College, comments on draft, June 6, 2004. 
66 Steen. 
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67 Peter Tannenbaum and Robert Arnold. Excursions in Modem Mathematics. 4th ed. (Upper Saddle River, NJ: 
Prentice Hall, 2001), 13. 
68 “No System is Perfect.” Center for Voting and Democracy. July 2002. http:/www.fairvote.org/pr/perfectsystem.htm 
69 Merrill, 75. 
70 Mary Kiffmeyer, Minnesota Secretary of State, Interview with Helen Palmer and Marsha Oliver, 14 Jan. 2004. 
71 Elaine Voss, interview with study committee members, Jan. 5, 2004. 
72 Joe Mansky, interview with study committee members, Jan. 5, 2004. 
73 Vendor voting machine display, Conference for County Election Officials, December 12, 2003, Thunderbird Hotel, 
Bloomington, Minnesota. 
74 Citizen’s Right to Vote Resolution, adopted at 46th LWVUS National Convention, June, 2004. 
75 Mary Pemberton, “IRV to Appear on Ballot in Alaska,” The Associated Press, Oct. 27, 2000. 
http://www.fairvote.org/irv/alaska.htm 
76 “The Problem IRV Solves,” Center for Voting and Democracy, http://www.fairvote.org.irv/vt.lite /history.htm 
77 Garfunkel, For All Practical Purposes, 422-423. 
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Glossary 
 
Approval Voting: Voters are allowed to vote for as many candidates as they approve of; the candidate 
receiving the greatest number of votes wins. 
 
Burying: Strategic voting that insincerely ranks an alternative candidate lower in the hope of defeating him 
or her. 
 
Compromise: Strategic voting that insincerely ranks an alternative candidate higher in the hope of getting 
him or her elected. 
 
Independent or third party candidates: Candidates from any political party organized in all or nearly all 
states other than the two current leading parties, which since the time of the American Civil War have 
always been the Democratic and the Republican parties. 
 
Insincere voting: Occurs when a voter’s reported preference order differs from his or her true preference 
order. 
 
IRV- Instant Runoff Voting: Using a preference ballot, voters go to the polls once and designate their 1st, 
2nd, and 3rd choices at one time. A series of runoff elections are conducted using voters’ preferences until 
one candidate emerges with a majority of the votes. 
 
Kenneth Arrow: Nobel Prize winner who proved no voting system is free from counterintuitive properties: 
i.e., a vote for someone can actually hurt that candidate. The idea is that no voting system is perfect. 
 
Majority vote: A method of voting which calls for the winner to have a majority of the votes — 500/0 + 1. 
 
Monotonicity: The mathematical criterion which states that with the relative order or rating of the other 
candidates unchanged, voting a candidate higher should never cause the candidate to lose, nor should 
voting a candidate lower ever cause the candidate to win. The idea is that voting for one’s choice will help 
one’s candidate. 
 
Multi-seat election (multi-member district): A district from which more than one representative is 
elected. 
 
Nonmonotonicity: Voting characteristic in which voting for one’s choice may hurt one’s candidate’s 
chances of winning. If a voting system is not monotonic, it may encourage tactical voting. 
 
Plurality vote: A method of voting in which the candidate with the most votes wins. In elections with three 
or more candidates, the winner may have considerably fewer than one-half the total votes cast. 
 
Preference voting: A method of voting that calls for voters to rank candidates in order of their preference. 
 
Ranked ballot: A method of voting which calls for voters to put their choices in order of preference. 
 
Runoff election: An election that is held if the first election does not produce a majority winner. It is 
usually held 1-3 weeks later and requires voters to return to the polls. 
 
Sincere Vote: One with no falsified preferences or preferences left unspecified when the election method 
allows them to be specified. 
 
Spoiler effect: Occurs when a third candidate takes enough votes away from a candidate that it causes the 
candidate to lose. 
 
STV: Single transferable vote is a ranked ballot voting method designed to accurately achieve proportional 
representation in multi-candidate elections. When similar methods are applied to single-candidate elections 
they are sometimes called Instant Runoff Voting. In both systems of voting the ballot choices represent an 
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ordinal ranking of preferences, but they are tallied differently. 
 
Tactical or Strategic Voting: Describes any decision by the voter in marking a ballot that is intended to 
improve the outcome of the election from the voter’s point of view; see Insincere Voting. 
 
Voting paradox: Situation in which an election outcome is not what our common sense says it should be. 
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Alternative Voting Systems: Consensus Questions 
 
 
Name of Local League:________________________________________________________________ 
 
 
Contact Person___________________________________________ Phone (______)__________________ 
 
E-mail______________________________________________ 
 
Directions: 
 

• Please indicate your League’s opinion for each of the voting systems studied for single-seat elections when 
more than two candidates are running. 

• Please comment on the reasons for your League’s decision. 

• This consensus process allows for supporting more than one voting method. 

• The State Board will develop a position statement regarding the outcome. 

• Please check if the preponderance of your group agrees — either Support or Oppose. If no agreement can be 
reached or if the group is sharply divided, check No Consensus. 

 
QUESTION: Is the current method of plurality voting adequate under all circumstances, 
or should alternate options be recommended? The methods under consideration 
are the following. 
 
1. Plurality Voting – Current voting system in Michigan; the candidate with the most votes wins, regardless 
of whether or not he or she received a majority of the votes cast. 
Support ___ Oppose ___ No consensus ___ 
Why or why not?: 
 
 
2. Approval Voting: Voters cast votes for all the candidates they approve. The candidate with the most 
votes wins. Support ___ Oppose ___ No consensus ___ 
Why or why not?: 
 
 
3. Instant Runoff Voting: Voters rank the candidates. If no candidate receives a majority of the votes, the 
candidate with the lowest number of votes is eliminated, and the votes cast for the eliminated candidate 
are transferred (or moved) to the next choice listed on each ballot. This process of elimination continues 
until a majority winner is declared. Support ___ Oppose ___ No consensus ___ 
Why or why not? 
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A STUDY OF VOTING SYSTEMS 
 

LEAGUE OF WOMEN VOTERS OF SANTA MONICA 
 
 
 
 
SECTION ONE 
 
Scope: 
 
A study of voting systems for electing legislative bodies at the municipal level. 
 
Focus: 
 
The focus will be a comparison and evaluation of different voting systems, including 
plurality/majority, semi-proportional and proportional systems that have been or could be used in at-
large municipal elections in the City of Santa Monica. 
 
 
INTRODUCTION 
 
In view of the fact that alternative voting systems have recently become an issue state and 
nationwide, we feel that it is important to consider voting systems as they apply to Santa Monica 
elections. Voting systems as described and discussed in this paper refer to the method of casting 
and/or counting the votes in any election. 
 
The term ‘voting system’ also encompasses the cultural and sociological forces that impinge on and 
shape election competition. We will only touch upon these forces in this report. 
 
This paper will consider City Council, School Board, Rent Control Board and College Board of 
Trustees elections in Santa Monica. All systems chosen and studied are discussed in terms of 
relevance to Santa Monica elections. Santa Monica elections are currently non-partisan, multi-seat, 
at-large, plurality elections. 
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DEMOGRAPHICS 
Santa Monica 
 
Santa Monica is a small city bounded on one side by the Pacific Ocean and surrounded on the three 
other sides by Los Angeles. It is one of the most densely populated urban areas in California.  The 
following demographics are taken from a Rand Report prepared for the City of Santa Monica, 
Human Resources Division, March 2000.  
 
            Population: 90,000 (59,305 registered voters as of Oct. 2000- per City Clerk’s Office). 

Area:  8.3 sq. mi. 
Median Age:  38 (ages 30-49 constitute almost 40% of population) 

 
Race: 

White  71% 
Latinos 16% 
Asians  8% 
Blacks  4% 

 
Median Income: $48,934 

 
FOR A MORE DETAILED LOOK A T SANTA MONICA, SEE APPENDIX A. 
 
 
POLITICAL STRUCTURE 
 
Santa Monica has a seven-seat City Council elected in a 3/4 pattern for a four-year term. It has a City 
Manager form of government. The Mayor is elected from the sitting Council for a period of one 
year. The Rent Control Board has five seats, elected in a 2/3 pattern. The College Board of Trustees 
has a seven-seat board, as does the School Board, and both have the same 3/4 staggered elections for 
four-year terms. 
 
Elections in Santa Monica are influenced by various slates or factions. Opponents may view these as 
sources of exclusion, the narrowing of the public political agenda to a small range of issues, and 
impediments to participation by independent candidates. Proponents may maintain that they provide 
the necessary organization to promulgate platforms, focus on important issues, provide an 
opportunity for groups and individuals to participate in the public process who might otherwise be 
excluded and provide funds to candidates who might not otherwise be able to afford to run for office. 
The tendency has been for two slates or factions to run in opposition, and for a handful of 
unaffiliated candidates to run as well. The backing of an organized group greatly increases a 
candidates chances for election. 
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SECTION TWO 
 
A DESCRIPTION OF THE SYSTEMS STUDIED 
 
We have chosen to study the following five systems, based on their applicability to at large, multi-
seat non-partisan elections: Plurality, Approval, Cumulative, Limited and Single Transferable Vote 
(sometimes called Choice). In addition, we have provided information on Instant Run Off Voting 
(IRV), (a single seat system), in Appendix B.  
 
 

FIRST PAST THE POST/PLURALITY VOTING 
 

 
This is the system currently being used in most areas of the United States. 

 
Description: 
Plurality or majoritarian voting is probably one of the oldest methods of choosing leaders. It is also 
probably the simplest and perhaps the most widely used form in the United States. One person, one 
vote, and the most votes win. It can be used in a single seat district or in an at large election. In either 
case voters have as many votes as there are open seats. The candidates with the most votes win. 
 
 
History: 
This concept of choosing leaders goes back to Greek and Roman times, and came to the United 
States with the British colonists. The Constitution discusses issues concerning the right to vote, and 
establishes the Electoral College, but leaves the methodology of it up to the states. In general, the 
states have patterned after the national system and use this method. According to Pippa Norris in her 
study “Choosing Electoral Systems”, 83 out of 150 countries were found to use this system.  Most, 
but not all, of those countries have come under the influence of Great Britain at some time. 
 
 

Supporters say: 
• It provides a clear cut choice for voters 
• It gives rise to coherent parliamentary opposition 
• It excludes candidates from extremist parties from winning 
• It supports broad based parties 
• It provides for a stronger, more responsive government  
• It favors stability and decisiveness 
• It creates a link between the representative and the constituent 
• It allows for the choice of a person, not just a party 

 
Opponents say: 

• It excludes minority parties from participation and representation 
• It creates “wasted” votes 
• It is not responsive to public opinion  
• It may result in a winning candidate getting only a minority of the vote 
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BALLOT DESIGNS FOR DIFFERENT SYSTEMS 
 

Plurality 
 

 
There are four seats to be filled. There are twelve candidates. 
 
 
Directions to voters: 
Place an X next to the candidates you prefer. You may vote for up to 4 
candidates 
 
 
 
  

Emily Dickinson 
 
 

 
John Steinbeck 

 
 

 
Sylvia Plath 

 
  

Ernest Hemingway 
 
  

Maya Angelou 
 
  

Mark Twain 
 
  

Edith Wharton 
 
  

Robert Frost 
 
  

Edgar Allan Poe 
 
  

Eugene O’Neill 
 
  

Louisa May Alcott 
 
  

James Baldwin 
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APPROVAL VOTING 
 
Description: 
Approval Voting is a procedure in which citizens can vote for, or approve of, as many candidates as 
they wish in multicandidate elections. Thus, if there are five candidates, running for three open seats, 
voters are not restricted to voting for just three candidates. The voter may vote for as many 
candidates as he/she wants. However, only one vote can be cast for every approved candidate; votes 
cannot be cumulated and several cast for one candidate. The candidates with the most votes and 
presumably most acceptable to the most voters, wins the election. The winner is simply the 
candidates approved by the largest number of voters. Very similar to what we now do in Plurality 
Voting. 
 
 
History: 
Approval voting is a relative newcomer to voting systems. Conceived independently by at least five 
different sets of people in the late 1970’s, the name Approval Voting was coined by Robert J. 
Weber, Professor of Decision Sciences at Kellogg Graduate School of Management, Northwestern 
University. Several excellent books have been written about testing the viability of the concept by 
using a variety of mathematical models. 
 
 
Where Used: 
The Secretary-General of the United Nations is elected via Approval Voting. Approval Voting was 
used in 1990 in Oregon in a statewide advisory referendum on school financing, which presented 
voters with five different options and allowed them to vote for as many as they wished. The National 
Academy of Sciences, and many colleges and universities use it from the departmental level to the 
school-wide level. Several different scientific and engineering societies use Approval Voting as well. 
 
 

Supporters say: 
• It gives the voter more flexible options. 
• It helps elect the strongest candidates. 
• It will reduce negative campaigning. 
• It will increase voter turnout. 
• It will lead to the selection of candidates with the most widespread support among 

voters 
• It will give minority candidates a better chance to gather support. 
• Approval Voting is eminently practical. 

 
 

Opponents say: 
• Approval Voting does not allow ranking of candidates that other voting systems 

offer. 
• Approval Voting could encourage a proliferation of candidates. 
• Approval Voting could create significant inequities among voters.  
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BALLOT DESIGNS FOR DIFFERENT SYSTEMS 
 

APPROVAL 
 

 
There are four seats to be filled. There are twelve candidates. 
 
 
Directions to voters: 
Place an X next to any of the candidates that meet with your approval. 
You may vote for up to 12 candidates 
 
 
 
  

Emily Dickinson 
 
 

 
John Steinbeck 

 
 

 
Sylvia Plath 

 
  

Ernest Hemingway 
 
  

Maya Angelou 
 
  

Mark Twain 
 
  

Edith Wharton 
 
  

Robert Frost 
 
  

Edgar Allan Poe 
 
  

Eugene O’Neill 
 
  

Louisa May Alcott 
 
  

James Baldwin 
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CUMULATIVE VOTING 
 
Description: 
Cumulative Voting is a semi-proportional system used in at-large elections. In this system each voter 
casts as many votes as there are seats. The unique aspect of Cumulative Voting is that the voter may 
distribute (cumulate) his votes. For example, in an election with 5 open seats, the voter may divide 
his/her five votes as he/she pleases, giving all to one candidate or giving 2.5 to two, or 3 to one 
candidate and two to another or any other way he wishes, depending on the number of candidates 
he/she chooses to support. 
 
 
History: 
Cumulative voting does have some history in the United States. It was used in the Illinois State 
Legislature from 1870 - 1980. In recent years it has been seen as a solution to gerrymandered 
districts which are now finding disfavor in the courts. One of the main purposes of this system is to 
elect minority candidates in a situation where that may not be possible with plurality voting. 
 
 
Where Used: 
Today Cumulative Voting is used in at least 17 cities, counties or school districts. In 1987 a group in 
Alamogordo, New Mexico went to court citing violation of the Voting Rights Act, asking for 
cumulative voting instead of plurality. The intent was to provide minorities an opportunity to be 
elected by eliminating single seat districting, and allowing minority voters to cumulate their votes to 
minority candidates. Other cities in Texas and Alabama have also used Cumulative Voting with 
apparently successful results in getting minorities elected. 
 
 

 Supporters say: 
• It is a semi-proportional system that meets most court ordered requirements where 

a current voting system has been ruled in violation of the Voting Rights Act. 
• It has been successful in electing minority candidates  
• It is a fairly simple system 
• It is usable in an at-large election 
• It will give more diverse representation than plurality 
 

  
  Opponents say: 

• It allows for bullet or bloc voting 
• It may be viewed as unfair by some voters. 
• It may hurt women candidates when bullet voting occurs 
• It turns voting into a “game” 
• It tends to polarize and divide rather than reach out and unify 
• It is not clear that it works well in large state or national elections 
• It requires a strong education, registration and get out the vote effort 
• It is not clear that it is the method of voting or above effort that is successful 
• It works best when there is a large un-represented minority  
• It works best with limited number of minority candidates 
• It wastes more votes than other proportional systems 
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BALLOT DESIGNS FOR DIFFERENT SYSTEMS 
 

CUMULATIVE 
 
 
There are four seats to be filled. There are twelve candidates. 
 
 
Directions to voters: 
You may vote for up to 4 candidates. You may cast one vote for each of 
four candidates. Or you can distribute your 4 votes in any way you wish 
B 2 votes for each of two candidates, 1vote for one candidate, and 3 for 
another, or all 4 votes for one candidate etc. Place the number of votes 
you want to give to the candidate(s) next to the name(s). 
 
 
 
  

Emily Dickinson 
 
 

 
John Steinbeck 

 
 

 
Sylvia Plath 

 
  

Ernest Hemingway 
 
  

Maya Angelou 
 
  

Mark Twain 
 
  

Edith Wharton 
 
  

Robert Frost 
 
  

Edgar Allan Poe 
 
  

Eugene O’Neill 
 
  

Louisa May Alcott 
 
  

James Baldwin 
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LIMITED VOTING 
 
Description: 
Limited Voting is basically a subset of plurality/majoritarian voting (First Past the Post). The 
difference is that in Limited Voting, the voter has a limited number of votes. That is, if there are five 
open seats available, the voter has fewer than five votes to distribute (4, 3, 2, or 1). It is counted the 
same way as plurality voting. 
 
It is used in multi-member, at-large elections. It gives an advantage to minority candidates that is not 
available in plurality systems. It usually will elect the majority candidate, but there is a better chance 
for minorities to get in, particularly if the minorities present a large, unified group. It is subject to 
bullet voting, and, as is the case in any system, it can be manipulated. The more votes allowed, the 
less chance of getting a minority elected. 
 
Limited Voting would have a weakening effect on slate politics, as a full slate of candidates could 
not be voted for by one voter. This might encourage voting across a diverse spectrum of candidates. 
 
 
History and Where Used: 
In the United States, this system grew out of the Civil War, when it was feared that one party would 
dominate the elections. It was used in Spain and Portugal in the 19th and early 20th centuries and in 
parts of the United Kingdom in the 19th century. It has also been used in recent years in Alabama, 
Georgia, Arizona, and North Carolina.  
 
In McGhee v. GranvilIe County, the county proposed a Single Member District solution, but the 
Federal Court ordered Limited Voting. However, in Thornburg v. Gingles, the Fourth Circuit Court 
of Appeals reversed the district courts and ordered the acceptance of Single Member District. Lately, 
courts have steered away from Single Member Districts and been more in favor of Cumulative or 
Limited Voting. 
 
 
 Supporters say: 

• It is a simple, easily understood system, and close to Plurality in method. 
• Cost would be small, as it is counted basically in the same way as Plurality. 
• It offers minorities a better chance to get elected  
• It offers more proportionality than plurality 
• It can be used in multi-member/at-large elections. 

 
 
 Opponents say: 

• It encourages bullet voting, which can be perceived as unfair and manipulative. 
• It is a crude system for securing minority representation and doesn’t guarantee 

that each group or party will be fully represented in proportion to its voting 
strength. 
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BALLOT DESIGNS FOR DIFFERENT SYSTEMS 
 

LIMITED 
 
 
There are four seats to be filled. There are twelve candidates. 

 
 
Directions to voters: 
Place an X next to the candidates you prefer. You may vote for up to 2 
candidates 
 
 
 
  

Emily Dickinson 
 
 

 
John Steinbeck 

 
 

 
Sylvia Plath 

 
  

Ernest Hemingway 
 
  

Maya Angelou 
 
  

Mark Twain 
 
  

Edith Wharton 
 
  

Robert Frost 
 
  

Edgar Allan Poe 
 
  

Eugene O’Neill 
 
  

Louisa May Alcott 
 
  

James Baldwin 
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SINGLE TRANSFERABLE VOTE (OR CHOICE VOTING) 
 
Description: 
The Single Transferable Vote is a system of preference voting first developed by Thomas Hare in the 
1800’s. However, today it is not a single system but rather a variety of closely related systems. 
 
The basic design is that the voter marks the ballot with his preferences in numerical order (number 1 
as first choice, 2 as second and so on).  After all the first place votes are counted, and a candidate(s) 
has been declared elected, if there are remaining seats to be filled, the votes are redistributed to the 
remaining candidates, according to the preferences, or ranking, indicated by the voters.  
 
The number of votes needed to win are determined by a formula which is called the quota, and is 
almost always the “droop” formula. This formula takes the number of seats available plus one, and 
divides that into the number of votes cast, you then add one to the quotient. That is the number of 
votes required to be elected.  
 
In establishing the system of voting there are two aspects to the choices to be made. 
 
Aspect One: Method 
A. Number of Choices: 

1.  Equivalent to the number of open seats. 
2.  Equivalent to the number of candidates. 

B. Placement of Names On The Ballot 
C. Counting of Votes: 

1.  Top to bottom: votes from candidates who are declared elected are redistributed to the 
remaining candidates according to their second choice. 

a) may be “surplus” votes (i.e. over and above quota), or 
b) may be all of winners’ votes distributed proportionally. 

2.  Bottom up: In this case the candidate with the fewest number of votes is declared a 
loser, and his/her votes are redistributed up. 
3.  Alternating: first recount goes from the winning candidate, next from the losing one. 

 
Aspect Two: Other Factors: 

1. Constituency size 
2. Political Structure - political parties tend to dislike it due to loss of power.  
3. Size of voting district 
4. Size of electorate 
5. Casual vacancies 

 
History: 
Party list systems and the Single Transferable Vote (PR/STV), sometimes called preference voting 
or choice voting can deliver representation to 90% or more of the voters, yet they are little 
understood in this country. Many people believe them to be strange ‘European’ ways of voting. But 
PR/STV was developed in nineteenth century England (also the source of plurality voting practices). 
Furthermore, in the Progressive Era, PR elections were used in 22 cities in the United States. In a 
curious case of omission and neglect, their history was lost for decades. Myths grew up round PR to 
explain and perhaps to justify its repeal in 21 of the 22 cities that used PR for local elections. Only in 
Cambridge, Massachusetts have council elections by PR survived. 
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As Barber in “The True Experience of PR in American Cities” says, “The social, economic and 
political context for the adoption of PR is critical for understanding its electoral outcomes in 
American cities. The idea of proportional representation is rooted in late eighteenth century debates 
about democracy. In both the United States and France, revolution was in the air, and ideas about 
voting and representation emerged from resistance to reigning oligarchies. Popular demands for 
participation in governance stimulated fears that majority tyranny would replace the tyranny of the 
minority. French political theorists and mathematicians such as Mirabeau, Condorcet, and Saint Just.  
 
Saint Just understood that suffrage was the key to democracy, and that different methods of casting 
votes would have different consequences. They developed a variety of electoral systems that would 
produce majority rule but would also ensure minority representation. The educated minority was 
their principal concern.” 
 
Where used: 
Countries in which various forms of Single Transferable vote are used include: 

Australia 
Malta 
Ireland 

 
Cities in the United States in which various forms of Single Transferable Vote have been used 
include: 

Ashtabula, Ohio 1917 
New York, NY   1936 
Cambridge, MA  currently used 
Oxford, OH         1993 

 
 
 Supporters say: 

• It assures that nearly all voters elect someone they chose to represent them - if not 
their first choice, then at least their second or third. 

• Ensures that all parties and other groups have an opportunity to receive their fair 
share of seats - minorities as well as majorities. 

• It  allows a geographically dispersed minority to elect a candidacy 
• It produces a governing body that represents all segments of the electorate.  
• It causes elected officials to appeal to and be accountable to a greater number of 

voters than is the case with plurality 
• It is more representative and democratic than the results of single-member 

districts and traditional at-large systems. 
• It enhances the opportunity of all candidates to be elected, especially women and 

minorities. 
• It assures majority rule, but provides for minority representation. 
• It has the potential to provide a higher voter turnout. 
• It results in fewer “wasted” votes. 

 
 Opponents say: 

• It is complicated, costly and time-consuming to administer and count. 
• It promotes instability by allowing minor parties and candidates to win seats. 
• It is difficult to explain to voters, who may be suspicious and suspect 

manipulation by a system they do not understand. 
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BALLOT DESIGNS FOR DIFFERENT SYSTEMS 
 

SINGLE TRANSFERABLE VOTE 
 
 
There are four seats to be filled. There are twelve candidates. 
 
 
Directions to voters: 
Number the candidates in the order you prefer B with 1 being your first 
choice. You may vote for up to 12 candidates 
 
 

 
  

Emily Dickinson 
 
 

 
John Steinbeck 

 
 

 
Sylvia Plath 

 
  

Ernest Hemingway 
 
  

Maya Angelou 
 
  

Mark Twain 
 
  

Edith Wharton 
 
  

Robert Frost 
 
  

Edgar Allan Poe 
 
  

Eugene O’Neill 
 
  

Louisa May Alcott 
 
  

James Baldwin 
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SECTION THREE 
 
COMPARISON OF DIFFERENT SYSTEMS IN REGARD TO SELECTED CRITERIA 
 
The following observations are predicated by the understanding that there is no one “best” voting 
system. Every situation can be improved by one or more of the systems studied. Although there is 
little evidence of a current pressure for change in Santa Monica, there is growing awareness of and 
interest in the availability of other systems. The past election and climate of concern seems to offer 
an unparalleled opportunity to provide education to our community. 
 
 

We selected the following twelve criteria to act as qualifiers in drawing our conclusions: 
 

1.   Increase voter participation 
2    Encourage effective interactions between constituents/representatives 
3.   Raise the level of political campaigns/focus on issues 
4.   Promote stable and effective government 
5.   Easy to use, administer and understand 
6.   Encourage minority (racial, gender, economic) diversity 
7.   Provide a reasonable range of voter choice 
8.   Produce fair and accurate community representation 
9.   Maximize effective votes/minimize wasted votes 
10.  Minimize cost of changing systems to city/county 
11.  Encourage majority rule 
12.  Discourage fraud and political manipulation 

 
 
The following is a discussion of the interaction of the systems and the qualifications. They are not 
listed in order of importance. 
 
Increase Voter Participation: 
While proponents of several of the systems claim to increase voting participation, it is not clear how 
valid the claim is. Factors that may enter in are: (1) Any change will cause awareness and increased 
interest. (2) In some cases, the change in voting system was accompanied by a strong registration 
and get-out-the-vote effort, particularly in minority communities. (3) Other elements, such as “hot” 
issues or quality of candidates may also be as decisive in determining voter turnout as the system 
itself. (4) Not voting may be due to factors as simple as that their parents didn’t vote. However the 
alternative systems seem to make more of an effort to reach out to new voters than Plurality does. 
 
 
Encourage effective interactions between constituents/representatives: 
Interaction comes from both constituents and representatives feeling a trust and commonality on 
issues. It is possible that Cumulative Voting would create more interaction, due to the possibility of a 
candidate receiving more than one vote from a constituent. Limited Voting also would lend itself to 
interaction because out of a choice of 5, with only 3 votes allotted, the candidate/incumbent would 
want to strive to get votes from his/her own constituency, but from others as a second or third 
choice. Single Transferable Vote may encourage interaction at the beginning of a term, but since 
shifting coalitions are common in this system, the constituency could change from issue to issue. 
Plurality works better in smaller districts or communities than in larger ones, but more of the 
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electorate may feel disconnected. Approval Voting may encourage less responsible voting and 
therefore would be the least effective in this category. 
 
 
Raise the level of political campaigns/focus on issues: 
One of the criticisms of today’s elections is the focus on individuals (often resulting in “smear” 
tactics) rather than on reasoned discussion of issues. Any system that encourages discussion rather 
than attack methods would raise the level, and presumably result in more interest. Systems such as 
Single Transferable Voting seem to offer a better chance of cooperation before the election, in that 
the candidates see the possibility of attracting the second or third votes of other candidates. 
Cumulative, Limited and Approval Voting also offer a chance to divide the votes in such a way that 
may benefit more than one candidate. 
 
 
Promote stable and effective government: 
Plurality and Limited voting look to be more stable and effective. Cumulative voting is variable due 
to the vote aggregation, which may vary from election to election. Single Transferable Voting is the 
least stable, due to the need for coalition formation after the election. 
 
 
Easy to use, administer and understand: 
It is clear that the Plurality system is the most understandable. It is simple, direct, and currently in 
use in most elections in the United States. It is familiar and seems to reflect the idea of one man one 
vote better than other systems. 
 
Limited Voting is also easily understood and administered however there may be a slight perception 
of unfairness. If there are 5 seats why do I have only 3 votes? How much of a factor this would be, 
would probably depend on the situation at the time. A continuing heavy weighting of the vote to one 
faction of the public may make this a desirable alternative. 
 
Approval Voting is also fairly easily understood, but may be a little more difficult to administer. 
Also there is the possibility of no clear-cut direction. If most of the electorate simply checks off all 
the candidates or even most of them, it may be difficult to determine what the outcome really means. 
 
Cumulative Voting is at face value fairly simple to understand and administer, also, indications are 
that once factions begin to  “manipulate” the vote (by voting all 5 votes for one candidate, for 
example), the public perceives this as an unfair tactic. 
 
Single Transferable Vote is the most complex of the systems. However it is only fair to point out that 
it is used in many countries, and the people seem to understand how to use it. It would probably take 
the longest to explain and put in place, and its acceptance may depend somewhat on whether the 
bottom up or the top down transfers are to be made. Its very complexity may lead to a perception of 
manipulability. 
 
 
Encourage minority (racial, gender, economic) diversity: 
Both Cumulative and Limited voting have been mandated by Federal Courts in response to Voting 
Rights Acts lawsuits, as an alternative to redrawing district boundaries (gerrymandering). In these 
cases, there was generally one relatively large minority that was deemed to be under represented. It 
is not clear that these remedies would be effective in a multi-minority community such as Santa 
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Monica. Plurality is the least likely system to encourage this kind of diversity. It is unclear what 
impact Approval Voting would have under this criterion. 
 
 
Provide a reasonable range of voter choice: 
Most elections in Santa Monica provide a variety of candidates under Plurality. It’s believed this is at 
least partly due to the multi seat at-large elections, the small geographical area, and the lack of 
parties, although endorsement by Santa Monicans for Renters Rights (SMRR) seems to be fairly 
essential to winning, at least on the City Council. Limited Voting and Approval Voting may reduce 
the influence of slates. Since Cumulative and Single Transferable Voting do reach out to broader 
bases, they could provide more choice. 
 
 
Provide fair and accurate community representation: 
Single Transferable Voting offers the most proportional representation, as votes are transferred to 
more than one candidate. Cumulative Voting would have some of the same effect because voters 
could give all their votes to the one candidate that best reflected their views. Even Limited and 
Approval voting would offer broader representation than Plurality. 
 
 
Maximize effective votes/minimize wasted votes: 
One of the criticisms of Plurality Voting is that people “waste” their votes - that is, all votes that 
don’t produce an elected official are wasted. Wasted votes occur in areas where there is little or no 
chance of one group being represented. Single Transferable and Cumulative Voting lessen the 
chance of wasted votes, although again some of this waste effect is mitigated by the at-large, non-
party elections and small geographical area in Santa Monica. 
 
What would this change mean in terms of cost to city/county: 
Numbers would have to be confirmed by the City Clerk’s Office in conjunction with the County (our 
elections are managed through the County Clerk’s Office). Obviously, Plurality would require no 
extra money as it is already in place. Approval, Limited and probably Cumulative would be easy to 
install, and at minimum cost. Single Transferable Voting would depend on the stage of electronic 
systems the County has in place. Computers could do this easily, but tabulating the votes by hand 
would be difficult and time consuming. A further consideration would be how the County would feel 
about Santa Monica’s system being different than other systems within the County. 
 
 
Does it encourage majority rule: 
Majority rule and minority representation has been the crux of the matter from the very beginning of 
our nation’s history. It is necessary to have a majority rule in a democracy, but the minority cannot 
feel shut out. If you want a use the most votes as a rule, then Plurality is the choice. If you want it 
tempered somewhat then you would choose Limited Voting. Cumulative Voting works best when 
there is a single large under represented minority, and Single Transferable Vote would give the most 
proportional representation. 
 
 
Discourage fraud and political manipulation: 
It is our opinion that there is nothing inherent in any of the systems that would cause or reduce either 
fraud or manipulation. These are man-made and depend on individual integrity and honesty. 
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CONCLUSIONS: 
 
All of the systems we have considered have been or are being used somewhere in the world, many 
within the United States. The system itself should represent a conscious choice by the electorate. It 
should be chosen with an awareness of the balance between stability and representation (extreme 
stability would be a tyranny; extreme “proportionalizing” would be anarchy). Most Americans are 
unaware of the different system and the pluses or minuses of each of them. Any change should be 
accompanied by close examination of several systems to see which one meets the conditions present 
at the time. Any offering of just one system as a cure-all is highly suspect. 
 
At present, it is not clear that there should be a change in the current system in Santa Monica, but 
nothing is ever as present as change, and thoughtful, honest education of citizens is essential. Should 
this education take place now, or when it becomes obvious a change would be of benefit? 
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LEAGUE OF WOMEN VOTERS OF SANTA MONICA 
 VOTING SYSTEMS STUDY COMMITTEE 

2000-2001 
 
 

CONSENSUS QUESTIONS  
 
 
1. How important is each of the criteria on page 14 as a feature of a good voting system? (You 

may add other criteria if you wish). 
2. Next, rank the five most important criteria in order from one to five with one being the most 

important. 
3. Which voting systems best achieve your objectives as reflected in your preferred criteria 

choices? 
4. Should LWVSM use this study to focus a recommendation toward a specific system or as a 

knowledge base to draw possible future recommendations? 
 
 
Voting Systems: Voting systems as defined and used in this report refer only to the methods of 
casting and counting votes. It does not include the mechanics of the voting system (see appendix for 
some information on mechanics) or the structure of the election system itself. 
 
 
Election System: This is the structure, the umbrella under which the voting takes place. It includes 
such things as number of seats, the size of the voting district, the formation of the governing bodies. 
 
 
Mechanics: This is the actual casting method of voting. It includes such things as the choice of hand 
counting, punch card, touch-screen etc. 
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LIST OF CRITERIA  

 

1. Increase voter participation       __________ 

2. Encourage effective interactions between constituents/representatives   __________  

3. Raise the level of political campaigns/focus on issues     __________ 

4. Promote stable and effective government       __________ 

5. Easy to use, administrate and understand       __________ 

6. Encourage minority (racial, gender, economic) diversity      __________ 

7. Provide a reasonable range of voter choice      __________ 

8. Produce fair and accurate community representation      __________ 

9. Maximize effective votes/minimize wasted votes       __________ 

10. Minimize cost of changing systems to city/county       __________ 

11. Encourage majority rule          __________ 

12. Discourage fraud and political manipulation       __________ 
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VOTING SYSTEMS POSITION 
 
The League of Women Voters of Santa Monica supports consideration 
of alternative voting systems for Santa Monica elections with a special 
emphasis on the single Transferable Vote or Choice system. Any system 
adopted should produce fair and accurate community representation 
reflecting the diversity (racial, ethnic, socioeconomic, gender, etc.) of 
the community; increase voter participation and maximize effective 
votes and raise the level of political campaign and increase the focus on 
issues, not personalities. The system should be easy for the voter to use 
and understand, both in terms of understanding how to vote and how 
their vote would be counted. 
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GLOSSARY FOR VOTING SYSTEMS REPORT 

 
 
Approval Voting  A system where a voter may simply check as many of the candidates 

as he would approve of for the office. 
 
Bullet/Block Voting  A use of ballots where the voters cast all ballots for one candidate 

when they may have more than one vote, for example in a multi-seat 
election, they cast all their votes for one candidate. It’s a 
concentration of a voters vote. 

 
Cumulative Voting  The capacity to cast more than one vote for a favored candidate in a 

multi-seat election. 
 
Droop Quota  Used in single Transferable Vote systems to determine how votes are 

awarded. The quota being the total vote divided by the number of 
seats plus one, and then one is added to the quotient. 

 
First Past The Post  The simplest form of plurality voting. The winning candidate(s)  
(FPTP)  being the one with the most, but not necessarily the majority number 

of votes. 
 
Limited Vote  A plurality system used in multi-member seats wherein the voter has 

fewer votes than the number of seats. 
 
Proportional System  Any system which consciously attempts to reduce the disparity 

between as group’s share of the total vote and its share of the winning 
seats. For example, if a group wins 40% of the vote, it should gain 
40% of the seats.  

 
Semi-Proportional Systems Those electoral systems which provide on average, results which fall 

some way in between the proportionality of PR systems and the 
disproportionality of plurality/majority systems. 

 
Single Member District A district where only one candidate is elected to office 
(SMD) 
 
Single Transferable Vote A preferential proportional representation system used in multi- 
(STV)  member districts. To gain election, a candidate must surpass a 

specified quota of first-preference votes. Voter’s preferences are re-
allocated to other continuing candidates when an unsuccessful 
candidate is excluded, or if an elected candidate has a surplus 

 
Wasted Votes  Those votes which did not ultimately count towards the election of a 

particular candidate or party 
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APPENDIX A: 
 
DEMOGRAPHICS 
Additional Statistical Information on the City Of Santa Monica, taken from City Of Santa Monica 
Community Profile prepared by Lee Mizell, The Rand Corporation, Document DRU-2211-RC, 
March 2000. 
 

 
I. 

 
 
Distribution of Race/Ethnicity by the Neighborhood They Live In, All Santa Monicans, 1998 
 
 

Percent of Race/Ethnicity in Zipcode Area  
Total 90401 90402 90403 90404 90405 

3% 14% 30% 21% 32% 100% 
3% 2% 7% 65% 23% 100% 
7% 3% 20% 29% 41% 100% 
2% 13% 24% 30% 31% 100% 
2% 4% 9% 54% 32% 100% 

 
Race 
White 
African American 
American Indian 
Asian 
Hispanic 
 
Source:  Los Angeles County, Urban Research Division, 1999 
 
 

Rand DRU-2211-RC p.20 
 

 
 
 

II. 
 

 
Distribution of Household Income in Santa Monica by Zipcode, 1998 estimated 
 
 
 
 

 
<$15,000 

$15,000- 
$34,999 

$35,000 
$49,999 

$50,000 
$74,999 

$75,000 
$99,999 

 
$100,000+ 

Median

90401 
90402 
90403 
90404 
90405 

22.7% 
9.1% 

14.7% 
20.6% 
13.9% 

31.8% 
13.5% 
22.1% 
28.6% 
21.4% 

16.4% 
8.5% 

14.7% 
14.8% 
16.4% 

15.8% 
14.1% 
18.0% 
19.8% 
19.3% 

7.1% 
8.7% 

11.3% 
8.3% 

11.1% 

6.2% 
46.1% 
19.2% 
7.9% 

17.9% 

$31,410 
$88,681 
$47,777 
$35,602 
$47,289

 
Total             $48,934 
California            $40,522 
United States            $38,885 
 
Source:  Claritas in 1999 Service Planning Area Databook, SPA-5 West, United Way of Greater LA; US Bureau of the Census 
 

Rand DRU-2211-RC p. 34 
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Statistical information on the City of Santa Monica, taken from City of Santa Monica community 
Profile prepared by Lee Mizell, The Rand Corporation, Document DRU-2211-RC, March 2000. 
 
  No. of Homeless:  Approximately 1,000 individuals 
  Men    72% 
  White    52% 
  Black    24% 
  Latino    18% 
 
  Housing: 
  Owners   28% 
  Renters   72% 

 
Rent control has been in effect since 1979, but recent changes in state law have increased the amount 
landlords can charge, and therefore the number of available controlled units. The city has recently 
adopted a large budget (over $25 million) to create affordable housing. 
 
As of March 2000, about one-half of the rent-controlled units in Santa Monica were occupied by 
persons with middle to high incomes. 
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APPENDIX B: 
 
INSTANT RUN-OFF VOTING 
 
The Instant Runoff Vote is a special case of the Single Transferable Vote (also known as the Hare 
System), where the number of seats equals one. The elector is presented with a slate of candidates 
for one position, and the elector is asked to rank order the candidates from  “1” for his/her preferred 
candidate, “2” for the next preferred, on down to the least preferred getting the last number in order. 
In the final tally of votes, if the “plurality” (most frequently chosen) candidate receives a majority 
(50% plus 1), that candidate is the winner. If the plurality candidate receives 50% or less of the first 
place votes, then the candidate with the fewest first place votes is deleted and that candidates second 
preference votes are distributed to the remaining candidates. If no candidate yet has a majority, the 
elimination process is repeated until one candidate achieves a majority. 
 
Instant Runoff achieves in one step what is sometimes a two-stage process. In many elections, a 
plurality win leads to a runoff election, where the two top winners, usually from the two major 
parties, each with less than a majority of the votes, then face each other in a “runoff” election. 
 
IRV is a system used in single seat, multiple candidate elections. It is not a type of proportional 
representation. It is a majority system wherein a winner must receive 50% plus 1 of the votes to win. 
Plurality systems often result in a winner who has the Most votes, but not necessarily 50% + of the 
votes. IRV creates a clear winner in just one election. 
 
It is used most often in countries with Parliamentary Governments such as Australia, New South 
Wales, Ireland and in London’s mayoral contest. 
 
 Supporters Say: 

• It is fairer in that it gives voters a chance to have a second or third choice 
candidate win, rather than just discarding their votes. 

• You are assured of having a candidate who is approved by 50% + of the voters 
• It gives third parties a chance to vote their first choice, but rather than “spoil” the 

chances of their second choice. It simply shifts their vote to their second choice. 
• It saves money because it doesn’t require a second election for ties. 
• It promotes more issue-oriented campaigns because candidates will try to be 2nd 

or 3rd place choice 
• It saves the problem of voters splitting their votes between two very similar 

candidates 
 

 
 Opponents Say: 

• It is only used in single seat elections, and while that is the main type of election 
today, many courts have ruled that multi-seat, multi-candidate elections must be 
used 

• It would have to approved by the Registrar of Voters B and the system put in 
place 

• It would have an unknown cost to establish 
• It is slightly more complicated than Plurality Voting 
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• It could be perceived as ‘unfair’ if it were used in a special election that was 
embedded within a multi-seat system 
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The Center for  

Voting and Democracy 

 

 

6930 Carroll Avenue, Suite 610 – Takoma Park, MD 20912 

Phone: (301) 270-4616 – Fax: (301) 270-4133 

Email: info@fairvote.org 

Website: http://www.fairvote.org 

 

 
This Manual is intended to assist Charter Review 
Comissions, city officials, and other community 
leaders in determining what electoral systems will 
best meet the needs and goals of their community. 
Given that no system can accomplish every goal, 
this manual will help you analyze the 
consequences of adopting one system over 
another and will aid you in comparing the features 
of various electoral systems. 
 
Should you desire more information about any of 
the voting systems discussed within this manual, 
please do not hesitate to contact us. 

 

 

 

 

 

    
CityCityCityCity                                         
CouncilCouncilCouncilCouncil         
ElectionElectionElectionElection    
MethodsMethodsMethodsMethods    
 

 

INTRODUCTION  
The range of options that exists for electing a municipal government 

is broader than many people realize.  Voting systems can have a 

striking impact on the type of candidates who run for office, how 

representative the council is, which candidates are elected, which 

parties control the city council, which voters feel well represented, 

and so on. This booklet is intended to aid in the evaluation of possible 

city council election methods in order to ensure that the election 

method is determined by conscious choice, not inertia. A separate 

companion booklet, Mayoral Election Methods, deals with the 

selection of an executive.  

 

A summary of this booklet can be found in the city council election 

method evaluation grid at Page 11.   
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CRITERIA FOR EVALUATING CITY 

COUNCIL ELECTION METHODS  
 

It is important to recognize from the outset that no election 

method is perfect. Enhancing electoral performance in one area 

will sometimes weaken it in another.  Choosing an election 

method requires setting priorities for various criteria and making 

trade-offs. Depending on your criteria, some election methods are 

far superior to others.   

 

This first section sets forth 18 criteria for evaluating a city council 

election method.   Most people will agree that all are real 

concerns, although they may disagree about their relative 

importance. In the following section 19 different election methods 

are scored on a scale from -2 to +2 on how well they perform on 

each of the criteria. The assigned scores necessarily contain an 

element of subjectivity, and it should not be assumed, for 

example, that a score of +2 is precisely twice as good as a +1. 
 

1. Voter Choice  

2. Competitive Races 

3. Preventing “Spoiler” and “Sponge” Problems 

4. Minimizing Wasted Votes  

5. Majority Rule 

6. Representativeness 

7. Minority Inclusion  

8. Resistance to Gerrymandering  

9. Opportunity to Serve  

10. Constituent Connection 

11. Accountability  

12. Balancing Stability and Responsiveness 

13. Balancing Neighborhoods and the City 

14. Issues Focused Campaigns 

15. Manageable Campaign Costs 

16. Ease of Voter Use 

17. Voter Participation 

18. Ease of Administration 

 

 

1. VOTER CHOICE 

Different election methods will encourage different numbers of 

candidates to run, and will thus impact the level of choice which 

voters have in choosing a city council.  An election method 

should encourage enough candidates to compete in order for 

voters to feel they have real choices.  Some voters will see any 

two candidates as representing a real choice, while others will see 

those same candidates as merely “Tweedle-Dum and Tweedle-

Dee.”  Some voters are motivated by the desire to vote 

defensively and block a candidate they oppose, while others 

participate only if there is a candidate who they admire and find 

inspiring.  It is impossible to set an optimum number of 

candidates. A single choice is clearly not sufficient, but the effort 

to become informed about huge numbers of candidates may be 

daunting for some voters. As consumers, voters are able to choose 

among a wide range of automobiles or toothpaste brands, and 

consequently having only two options at the polls can seem 

inadequate. Election methods that encourage very large numbers 

of candidates generally have to rely on slates or political party 

labels to help guide voters. 

 

2. COMPETITIVE RACES 

Different election methods can increase or decrease the likelihood 

of competitive races.  A wide field of candidates does not 

guarantee competition if most of the candidates have no chance of 

winning. In some systems, knowledge of past voting patterns can 

be used to predict a winner even before candidates are announced.  

A competitive race is one in which it cannot be assumed which 

candidate will win, and voters genuinely believe their votes might 

make the difference in the outcome. Methods with few 

competitive races shift the real selection process to the nomination 

procedure.  This may be more or less transparent (nomination by 

primary, party caucus, petition, etc.), and involves significantly 

fewer voters. 
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3. PREVENTING “SPOILER” AND “SPONGE” 

PROBLEMS 

Under some systems, the mere presence of a minor additional 

candidate may reverse or “spoil” the outcome of an election by 

splitting the majority vote. The risk that by voting for a favorite 

candidate, a voter might actually help elect the candidate the voter 

most disapproves of, frustrates many voters. Election methods 

with this “spoiler” problem are also open to intentional 

manipulation through the recruiting of candidates purely in order 

to capture some of the opposition vote. In some multi-seat 

systems, having too few candidates in a slate can also result in 

undemocratic defeats, as supporters’ remaining votes may go to 

candidates in an opposing slate.  Such systems encourage filling 

slates with token “sponge” candidates to soak up stray votes of 

supporters. 

 

4. MINIMIZING WASTED VOTES 

The adjective “wasted” is not used judgmentally.  The term is 

employed by political scientists to describe “votes that are not 

necessary to elect a candidate.” For example, in a winner-takes-all 

race, if Candidate A wins with 53% of the vote and Candidate B 

receives 47% of the vote, those 47% were “wasted.”  In multi-seat 

systems, “wasted” votes can also refer to surplus votes above the 

winning threshold received by a winning candidate that could 

have gone to elect another candidate preferred by those voters.  

Under this definition, winner-take-all election methods result in at 

least half of all voters casting wasted votes, while many 

proportional methods have drastically lower rates of vote-

wastage.  In such systems most voters manage to elect at least one 

of their favorite candidates.  Methods that produce many wasted 

votes discourage participation and undermine voters’ sense of 

ownership of government. 

 

5. MAJORITY RULE 

Majority rule is a fundamental principle of representative 

government. The principle can be applied both to individual races 

and to the makeup of the council as a whole. Ironically, most of 

the election methods used in the United States do not actually 

adhere to this principle.  Plurality elections, “spoilers,” and 

gerrymandered districts can allow a minority of voters to 

overwhelm the majority.  In a good election system the 

constituency that is a majority of the voting population should 

elect a majority of the council, as well as the executive. 

 

6. REPRESENTATIVENESS 

In a statement that applies equally well to the election of a city 

council as to that of Congress, John Adams, the second president 

of the United States, wrote: 

 

“The principal difficulty lies, and the greatest care should be 

employed in constituting this representative assembly. It 

should be in miniature an exact portrait of the people at large. 

It should think, feel, reason and act like them. That it may be 

the interest of the assembly to do strict justice at all times, it 

should be an equal representation, or, in other words, equal 

interests among the people should have equal interests in it.”  

 

This principle can apply to partisan elections, and non-partisan 

elections alike. Imagine a city where 60% of voters favor group A 

and 40% favor group B. Some election methods would tend to 

create a council in which 100% of the seats are filled by group A 

councilors, while other methods would tend to create a council 

where 60% of the seats are filled by group A councilors and 40% 

are filled by group B, more accurately reflecting the electorate. 

 

A representative election method will assure not simply that the 

majority rules, but also that other substantial parties or groups get 

a voice on the council with a share of seats in rough proportion to 

their percentage of support among the voters. Voters feel well 

represented when they have helped elect a councilor who votes as 

they would. Voters who fail to elect a candidate of their choice 

may not feel represented at all. 

 

7. MINORITY INCLUSION  

This criterion is related to “representativeness” but primarily 

applies to groups, such as racial or linguistic minorities, not 
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necessarily represented by a political party or similar civic 

organization. “Descriptive representation” can provide both 

important symbolic and substantive improvements in 

representation of minorities. Some election methods allow for the 

creation of “majority-minority districts” designed to facilitate 

minority victories. Yet, these can reduce the overall 

representativeness of a council, as surrounding districts may be 

captured by the opposition party. The federal Voting Rights Act is 

intended to protect certain racial, ethnic and linguistic minorities 

from election methods that dilute their ability to elect 

representatives of their choice, although the Act is generally not 

interpreted to mandate proportional outcomes.  

 

8.  RESISTANCE TO GERRYMANDERING  

To maintain roughly equal ratios of residents to councilors in the 

face of demographic shifts, election methods that divide a city 

into districts must periodically adjust district boundaries.  The 

smaller the size of the district, the more prone the election method 

is to strategic manipulation through packing or splitting of like-

minded voters.  The result of gerrymandering is not just partisan 

advantage for one side, but also frequently the predominance of 

“safe” one-party districts without meaningful competition. U.S. 

Supreme Court rulings prohibit using race as a primary factor in 

drawing district boundaries, either for enhancing or thwarting 

minority election opportunities, but partisan and incumbent 

protection considerations are allowed. 

 

9. OPPORTUNITY TO SERVE  

Ideally, a resident with the qualities necessary to be a good city 

councilor should have some chance to be elected, regardless of the 

neighborhood he or she lives in.  Some election methods create 

“orphaned” voters and candidates, living in districts where a 

candidate of their party can never win, even if there is plenty of 

support city-wide.  The community loses when high-caliber 

candidates are denied opportunity to serve on the council. 

 

 

 

10. CONSTITUENT CONNECTION  

Does the election method encourage voters to feel a connection to 

one of their city councilors, such that they feel comfortable 

contacting him or her, and confident that their opinions will be 

taken into consideration if they do so?  

 

11. ACCOUNTABILITY 

Elections are supposed to give voters the chance to hold elected 

officials accountable for their performance. It is important that the 

electorate have genuine choices and a viable alternative to the 

incumbent. However, gerrymandered “safe” seats, strong 

incumbency protection, and a lack of alternative candidates with any 

chance of winning, can reduce or eliminate accountability. Systems 

that promote “safe” seats and weak accountability can allow the 

election of low-caliber candidates, merely because they are of the 

“right” party. 

 

12. BALANCING STABILITY AND RESPONSIVENESS 

While criterion 11 refers to individual councilors, this related 

criterion refers to the council as a whole. Stability and 

responsiveness are opposing, yet desirable characteristics that 

ideally should counter-balance each other.  Having either one in 

excess can be problematic.  With too much stability, a city 

government becomes ossified and voters become apathetic.  With 

too much responsiveness, tiny changes in public opinion may 

result in wide swings in governance and public policy, 

undercutting long-term planning. The balance is also affected by 

factors unrelated to the choice of election method. Having 

staggered or very long terms decreases responsiveness, but may 

also increase stability. While a single election may result in a 

switch of partisan control of a council, evidence overwhelmingly 

indicates that when federal, state, and city council seats come up 

for election at one time, mass turnovers that could threaten 

institutional memory almost never occur, with or without 

staggered terms. 
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13. BALANCING NEIGHBORHOODS AND THE CITY  

It is significant that different neighborhoods have fair 

representation in municipal election systems, since city 

governments control the geographic distribution of resources 

(parks, road repairs, etc.).  Yet tight neighborhood districting can 

foster a parochial balkanization where neighborhoods are set 

against each other, thus forfeiting a citywide perspective.  

Election methods that encourage domination by one party per 

district can be particularly problematic since they can create a 

dynamic where none of the councilors of a particular party have 

concern about the needs of residents in districts in which that 

party can’t win any seats. Some election methods allow parties to 

essentially write off certain parts of the city. Ideally, every party 

(though not necessarily every councilor) should have an interest in 

appealing to voters in all neighborhoods. To achieve a good 

compromise, some cities use several multi-seat districts, rather 

than a single, citywide district.   

 

14. ISSUES FOCUSED CAMPAIGNS  

Campaigns in many cities are sometimes reduced to character 

assassinations.  Election methods can reward negative campaign 

strategies, or alternatively encourage a focus on policy issues.  

When campaigns revolve around policy debate, the public not 

only gets to choose a city’s direction at that moment, but also they 

become better informed about underlying issues, and 

consequently able to make judgments about policy choices that 

arise in the future.  Campaigns that revolve around personalities 

do little to steer the city or prepare voters to assess future policy 

choices that may arise. 

 

15. MANAGEABLE CAMPAIGN COSTS 

Campaign costs should be manageable rather than minimal.  Any 

system where candidates have little incentive to spend the money 

necessary to make the public aware of their positions on important 

issues is undesirable.  Uncontested races, for instance, would 

ensure that costs were as low as possible, but would be 

unsatisfactory for this reason. On the other hand, excessively 

costly campaigns can exclude qualified candidates who lack 

access to money. Contrary to many people’s assumptions, smaller 

districts are not necessarily correlated with lower campaign costs. 

Some election methods using larger multi-member districts can 

encourage the sharing of costs among a slate of candidates, and 

actually result in lower expenditures per candidate than single-

seat districts. 

 

16. EASE OF VOTER USE 

Voter effort is increased by methods requiring voters to evaluate a 

high number of candidates or understand a complex ballot. Some 

election methods are also less intuitive than others, and may 

require more voter education, especially as new voters, unfamiliar 

with a city’s election method, vote for the first time. However, 

just as a person can use a telephone without understanding the 

wiring and electronics inside, real-world experience suggests none 

of these election methods are at a level of complexity that voters 

can’t readily learn to use them.  Many voters in jurisdictions with 

more involved election methods actually prefer them. Thus, 

greater ease of use should not be confused with greater voter 

satisfaction.  

 

17. VOTER PARTICIPATION 

Voter participation or “turnout” is an important indicator of a 

democracy’s health. The United States ranks near the bottom – 

139th among nations of the world – in voter turnout in national 

elections.  Turnout in municipal elections is even lower – dipping 

into single digit percentages in many U.S. cities. Voter turnout is 

closely correlated with the incentives created for political groups 

to mobilize their supporters and with voters’ perceptions of 

whether or not their votes are important, meaningful, and 

effective.  How important an election is (electing a dog-catcher 

vs. a president, or a figure-head mayor vs. a powerful mayor) is 

not affected by the election method.  However, election methods 

can determine how “meaningful” and “effective” a citizen’s vote 

is, and consequently can influence voter participation.   

An “effective” vote in political science terms is one cast for a 

winning candidate.  Voters who always vote for candidates who 

lose often give up participating.  In a non-competitive district 

7 
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consistently won by candidates of a particular party, however, 

even an “effective” vote may not be “meaningful.”  A 

“meaningful” vote is one where the outcome of an election may 

actually depend on whether the voter participates.  For example, a 

race with only a single candidate, or where everyone can correctly 

predict a landslide winner, does not encourage participation since 

voters may not feel their vote is “meaningful.”  Voter turnout is 

greatly influenced by how well an election method satisfies the 

criteria above.  

 

18. EASE OF ELECTION ADMINISTRATION  

All else being equal, election methods that are simpler and less 

costly to administer are better.  But it is rarely the case that all else 

is equal.  While election administrators naturally tend to elevate 

this criterion to a paramount position, policy makers should resist 

the temptation to defer to their preferences. If better, more 

democratic election methods involve more preparation or effort 

on the part of those conducting the election, this may be a 

worthwhile trade-off.  Campaigns in many cities are sometimes 

reduced to character assassinations.  Election methods can reward 

negative campaign strategies, or alternatively encourage a focus 

on policy issues.  When campaigns revolve around policy debate, 

the public not only gets to choose a city’s direction at that 

moment, but also they become better informed about underlying 

issues, and consequently able to make judgments about policy 

choices that arise in the future.  Campaigns that revolve around 

personalities do little to steer the city or prepare voters to assess 

future policy choices that may arise. 

- 

- 

- 

- 

- 

 

- 

-  
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ELECTION METHODS 
 

This section describes a range of election methods that can be 

used for electing a city council.  This analysis does not deal with 

certain other variables that can have an impact on election of a 

city council, such as partisan vs. nonpartisan elections, modes of 

nomination, and city manager vs. mayoral systems.  It should also 

be noted that some of these election methods may be combined 

(for example, having some at-large seats elected by cumulative 

voting, with other seats elected from single-member districts with 

runoffs).  

 

The election methods described in the next section can be 

classified into three broad categories. Election methods 1-9 are 

“winner-take-all” methods, 10-13 are “semi-proportional” 

methods, and 14-19 are “full representation,” also called 

“proportional” methods. 
 

1. Single-Member District - plurality  (SMP)  

2. Single-Member District - majority - separate runoff (SMR)  

3. Single-Member District - majority - instant runoff (SMI)  

4. City-wide At-Large - plurality   (CAP) 

5. City-wide Designated Seats - plurality (CDP) 

6. City-wide At-large- majority by separate runoff (CAR)  

7. City-wide Designated Seats - majority by runoff (CDR) 

8. Multi-Member Districts - plurality (MDP) 

9. Mixed (at large and districts) - plurality (MXP)  

10. Cumulative - At-Large (CUA) 

11. Cumulative - Multi-Member Districts  (CUD) 

12. Limited - At Large (LAL) 

13. Limited - Multi-Member Districts  (LMD) 

14. Choice - At-Large (CHA) 

15. Choice - Multi-Member Districts (CHD) 

16. Optional Party - Multi-Member Districts (OPD) 

17. Party List - Open (PLO) 

18. Party List  - Closed (PLC) 

19. Mixed Member Proportional (MMP) 

A brief explanation and analysis of these 19 options according the 

criteria outlined above follows.  There is a summary table at the 

centerfold of this booklet. 

 

1. Single-Member District - plurality  (SMP) 
 

This is the most common election method in the United States.  Cities are 

divided into electoral districts, and only voters living in a given district may 

vote for the candidates, who must also reside within the district.  Whichever 

candidate receives the most votes in a district is declared the winner, even if 

that candidate received less than 50% of the votes cast.  As dealt with here, 

SMP covers elections in which a single seat is up for election at a time in each 

district, even if the district has more than one seat, with staggered terms (and 

thus is not literally “single-member.”)  New York City is an example of a city 

that uses SMP. 

 

1. Voter Choice (-2) Due to a combination of safe seat gerrymandering and 

concern about the spoiler-effect of having more than two candidates, SMP 

tends to restrict voter choice, with single candidate elections being 

commonplace. 

2. Competitive Races (-1) Either through natural division along 

neighborhood boundaries, or as a result of intentional gerrymandering 

SMP elections tend to result in limited choices and few competitive races, 

although occasional political or demographic shifts result in brief periods 

of competitive contention in given districts. Occasional spoiler situations 

can also create unexpectedly competitive races. 

3. Preventing “Spoiler” and “Sponge” Problems (-2) Whenever more than 

an optimal number of candidates who appeal to the same constituency run, 

there is a risk of a spoiler dynamic. 

4. Minimizing Wasted Votes (-2) SMP generally produces the highest ratio 

of wasted votes of any method.  Since a candidate can win with less than 

half the votes, it often happens that a majority of voters waste their votes. 

5. Majority Rule (-2) Since candidates can win with less than half the votes 

under SMP, gerrymandering and/or spoiler scenarios allow a minority of 

voters to defeat the will of the majority, both within a district and city-

wide. 

6. Representativeness (-1) SMP is not designed to reflect all views within a 

given district or entire community.  Instead, the largest block of voters can 

win a disproportionate share or even sweep 100% of the seats. 

7. Minority Inclusion  (0) Minority candidates may win when district 

boundaries are drawn favorably (so long as the minority is geographically 

concentrated), or as a result of a spoiler scenario, but this is not assured by 

SMP. Ironically, the creation of so-called “majority-minority districts” 

may allow the election of minorities but also actually reduce the overall 
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representativeness of a council as the surrounding districts become safe 

seats for an opposing party.  

8. Resistance to Gerrymandering  (-2) SMP is particularly vulnerable to 

manipulation through gerrymandering.  

9. Opportunity to Serve  (-2) Candidates from across the city will serve, but  

‘orphaned” candidates who would be superior councilors but happen to 

live in unfavorable districts are essentially precluded from serving on the 

council. 

10. Constituent Connection (0) Many people assume single-member districts 

encourage a strong connection between councilors and constituents, 

because the small geographic area increases the chances for personal 

contact.  While this is partially true, it is frequently counter-balanced by 

the fact that a substantial portion of the electorate (even a majority in the 

case of a multi-candidate race) may strongly oppose the winning 

candidate, and feel no connection at all. 

11. Accountability (-2) As a result of gerrymandering (and homogeneous 

neighborhoods) SMP tends to create safe-seat fiefdoms with incumbents in 

most districts rarely threatened by voter accountability. 

12. Balancing Stability and Responsiveness  (-1) With a preponderance of 

gerrymandered safe seats, SMP tends to be overly stable.  However, 

because of the winner-take-all nature of this method, relatively small shifts 

in public support can occasionally result in dramatic shifts in council 

makeup.  This periodic hyper-responsiveness of SMP is rather crude – 

more akin to the suddenness of an on or off light switch, than a gradual 

dimmer switch. 

13. Balancing Neighborhoods and the City (-2) SMP can fuel inter-

neighborhood battles over access to city resources.  Candidates tend to be 

rewarded for parochialism over “big picture” perspective. 

14. Issues Focused Campaigns (-1) Because SMP tends to have single 

candidate or two candidate races, personality-focused campaigns and 

personal attacks are more likely than under other many other methods. 

15. Manageable Campaign Costs (+2 )The overall cost of campaigning is 

generally modest due to the small number of voters needing to be 

mobilized, and the low number of candidates. 

16. Ease of Voter Use (+1) SMP is one of the simplest election methods.  The 

only difficulty is that some voters face a quandary about whether to vote 

for a favorite candidate, or a less preferred choice who may have a better 

chance to defeat a strongly opposed candidate. 

17. Voter Participation (-1) For reasons discussed above, SMP generally has 

low voter turnout.  With some districts having little or no competition, 

overall city turnout is reduced even if some districts have hotly contested 

races with relatively high turnout. 

18. Ease of Administration (+2) SMP is among the simplest systems to 

administer, with the only complexity being the number of different ballots 

that are required. 

2. Single-Member District - majority - separate runoff (SMR) 
 

This method is the same as SMP, except that if a winning threshold of 50% is 

not surpassed, the top two candidates in a district face off in a subsequent 

runoff election. Another variant treats the first round of voting as a primary to 

reduce the field to just two finalists for the subsequent round of voting. SMR 

does not include election methods that set a winning threshold lower than 50%.  

Cities where a runoff only occurs if no candidate gains more than 40% of the 

vote, for instance, resemble SMP more than SMR, except for being somewhat 

harder to administer.  Examples of cities using SMR are Los Angeles, and 

Chicago. 

 

1. Voter Choice (+1) Because SMR alleviates the spoiler concern, more 

candidates are willing to offer themselves than under SMP. 

2. Competitive Races (-1) Although the “spoiler” disincentive is removed, 

encouraging more candidates to run, gerrymandering or simple 

demographics tends to minimizes truly competitive races. The elimination 

of the spoiler dynamic may result in a more crowded and competitive first 

round, and a non-competitive runoff.  

3. Preventing “Spoiler” and “Sponge” Problems (+2) Runoffs are 

designed to eliminate the spoiler dynamic, allowing split majorities to 

coalesce on a single candidate in the runoff. 

4. Minimizing Wasted Votes (-1) SMR produces somewhat fewer wasted 

votes than SMP.   

5. Majority Rule (0) While better than SMP due to the fact that the winner in 

each individual district must earn a majority vote, gerrymandering can still 

allow a minority of voters city-wide to defeat the will of the majority. 

6. Representativeness (-1) Same as SMP.  

7. Minority Inclusion (-1) Minority candidates may occasionally win under 

SMR if there are favorable district boundaries (and if the minority is 

geographically concentrated). However, gerrymandering often undercuts 

this possibility. 

8. Resistance to Gerrymandering  (-2) Same as SMP.  

9. Opportunity to Serve  (-2) Same as SMP. 

10. Constituent Connection (0) Same as SMP. 

11. Accountability (-2) Same as SMP. 

12. Balancing Stability and Responsiveness  (-1) Same as SMP. 

13. Balancing Neighborhoods and the City (-2) Same as SMP. 

14. Issues Focused Campaigns (-2) Separate runoff elections often generate 

extreme negative campaigning. 

15. Manageable Campaign Costs (-1) Because of the need to raise money for 

a second election quickly, campaign costs are particularly high under SMR  

16. Ease of Voter Use (-2) SMR essentially doubles the effort required under 

SMP (when a runoff is needed). Many voters fail to vote in one of the two 

elections. 
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17. Voter Participation (-2) Because of the need for voters to turn out for a 

second election, SMR is even worse than SMP in terms of voter turnout for 

one or the other of the two elections required.  

18. Ease of Administration (-2) SMR can double the cost and effort of 

administering elections compared to SMP. 

 

 

 3. Single-Member District - majority - instant runoff (SMI) 
 

This is the same as SMR except that the runoff occurs at the same time as the 

original election.  Rather than selecting a single candidate, voters rank 

candidates in order of preference. If no candidate is the first choice of at least 

50% of the voters, a runoff count can be conducted using the rankings on each 

ballot so that a separate election is unnecessary. The candidates with the fewest 

votes are eliminated (either sequentially, or in a batch) and the votes that they 

gained are redistributed in accordance with the voters’ lower-ranked choices 

until one candidate has won a majority of the vote. San Francisco, CA has 

recently adopted this method. 

 

1 Voter Choice (+1) Same as SMR. 

2 Competitive Races (-1) Same as SMR. 

3 Preventing “Spoiler” and “Sponge” Problems (+2) Same as SMR. 

4 Minimizing Wasted Votes (-1) Same as SMR..   

5 Majority Rule (0) Same as SMR. 

6 Representativeness (-1) Same as SMP and SMR. 

7 Minority Inclusion  (-1) Same as SMR. 

8 Resistance to Gerrymandering  (-2) Same as SMP and SMR. 

9 Opportunity to Serve  (-2) Same as SMP and SMR. 

10 Constituent Connection (0) Same as SMP and SMR. 

11 Accountability (-2) Same as SMP and SMR. 

12 Balancing Stability and Responsiveness  (-1) Same as SMP and SMR. 

13 Balancing Neighborhoods and the City (-2) Same as SMP and SMR. 

14 Issues Focused Campaigns (+1) Because candidates want both to 

distinguish themselves from multiple candidates, and to seek second 

preferences from supporters of other candidates, SMI tends to favor less 

negative campaigning and more issues-based campaigns. 

15 Manageable Campaign Costs (+2) Same as SMP. 

16 Ease of Voter Use (0) While less burdensome than SMR, SMI requires 

extra thought and attention due to the use of a ranked ballot. 

17 Voter Participation (0) Since the spoiler problem is eliminated, and there 

is only a single election, SMI encourages higher voter turnout than SMP 

and SMR.  

18 Ease of Administration (0) SMI is simpler than SMR (just one election), 

but more complicated than SMP due to the need to tally rank-order ballots.  

 

4. City-wide At-Large - plurality   (CAP) 

 

Under this system, all city voters vote for all of the seats up for election.  The 

candidates with the highest vote totals win the seats, whether or not they have 

support from 50% of the voters. Cities using this method include Cincinnati, 

OH and Detroit, MI.   

 

1. Voter Choice (+1) With so many seats up for grabs, more voters are likely 

to find candidates they can enthusiastically support.  However, the winner-

take-all nature of CAP can often still discourage candidates from minority 

perspectives from even entering the race. 

2. Competitive Races (-1) While strategic use of “bullet voting” can create 

some unpredictability, the dominant group generally wins all, or nearly all 

seats. 

3. Preventing “Spoiler” and “Sponge” Problems (-2) In addition to the 

usual spoiler dynamic of SMP, CAP also can cause undemocratic 

outcomes if fewer than the optimal number of candidates appealing to a 

given constituency run. When there are too few candidates in a slate, 

supportive voters may give their remaining votes to the least objectionable 

candidates in the opposing slate, resulting in the edging out of a preferred 

candidate in the favored slate. The mathematics of multi-seat plurality 

voting encourages the recruitment of so-called “sponge” candidates to fill 

out a slate. 

4. Minimizing Wasted Votes (-2) Like SMP, CAP generally produces a high 

ratio of wasted votes.  CAP adds an additional wrinkle, in that many voters 

“bullet vote,” – that is they don’t use all of the votes to which they are 

entitled – to strategically help favored candidates.  Such withheld votes are 

essentially the same as wasted votes since they are thrown away and do not 

go to winning candidates. 

5. Majority Rule (0) Although minority candidates may win some seats (or 

in rare cases even a majority of seats!) if too many candidates supported by 

the dominant group split the vote (the spoiler issue), as long as the number 

of the dominant constituency nominees is suitable, the dominant group can 

generally win a sweep of all seats. 

6. Representativeness (-1) CAP is similar to SMP, but potentially even less 

representative as 100% sweeps by the dominant party or group are more 

likely. 

7. Minority Inclusion  (-2) Minority candidates are unlikely to win seats 

under CAP.  For this reason, some cities using this method have been 

subject to Voting Rights Act lawsuits. A city may be forced to abandon 

this method if a class of voters protected under the Voting Rights Act can 

show a dilution of their voting strength.  

8. Resistance to Gerrymandering  (+2) CAP is not subject to 

gerrymandering. 
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9. Opportunity to Serve (-1) Because CAP makes it difficult for any 

candidate from a minority constituency to win a seat, entire segments of 

society are essentially precluded from serving on council. However, 

candidates of the dominant group can win regardless of which 

neighborhood they reside in. 

10. Constituent Connection (-2) CAP tends to have among the weakest 

connections between councilors and their constituents, both because of 

sheer numbers and the fact that substantial minorities (or even majorities) 

may feel that none of the councilors really represent them. 

11. Accountability (0) Councilors who alienate too many of their previously 

supportive constituents may be subject to replacement.  However, city-

wide incumbency and name recognition make defeat unlikely. Further 

alienating minority constituents can be risk-free.  

12. Balancing Stability and Responsiveness (-2) Similar to SMP, except 

there is somewhat greater risk of a complete removal of incumbents in a 

hyper-responsive reaction to a modest swing of voter sentiment.  Though 

the likelihood is small, it means that staggered terms seem warranted in the 

case of CAP.   

13. Balancing Neighborhoods and the City (-2) In communities using CAP, 

most councilors often come from a few neighborhoods, with other areas 

having little or no representation.  

14. Issues Focused Campaigns (0) Thematic and slate campaigns are 

common, and can allow a somewhat greater focus on policy than on 

personal attacks. Crowded fields of candidates, however, may put an 

undue emphasis on mere “name recognition” campaigns. 

15. Manageable Campaign Costs (-1) The overall cost of campaigning is 

relatively high due to the large number of voters needing to be mobilized 

to achieve a winning threshold, and the large field of candidates in which it 

is necessary to stand out. However, party-based team or slate campaigning 

can moderate this in many cases. 

16. Ease of Voter Use (+1) CAP is fairly simple except that there is a risk of 

accidental over-voting (unless the voting machine prevents such errors). 

17. Voter Participation (0) For the reasons discussed above, CAP generally 

has modest voter turnout. 

18. Ease of Administration (+2) CAP is possibly the simplest method to 

administer, with a single ballot design for the entire city.  

 

 

 

 

 

 

 

 

5. City-wide Designated Seats - plurality (CDP) 
 

This is identical to CAP except for the fact that candidates declare for 

designated seats. The candidate for each seat with the highest vote count wins, 

even if that is less than 50% of the vote. The designated seats may simply be 

numbered seats, or may have geographic designations with the candidates 

being required to live in a particular area of the city. This differs from a district 

system in that all voters in the city vote for all of the seats, rather than just 

those voters residing in a certain district. Cities that use CDP include Seattle, 

WA, Austin, TX, and Tucson, AZ. 

 

1. Voter Choice (+1) Same as CAP. 

2. Competitive Races (-1) Same as CAP. 

3. Preventing “Spoiler” and “Sponge” Problems (-2) Same as SMP. 

4. Minimizing Wasted Votes (-2) Same as SMP. 

5. Majority Rule (-2) Same as SMP. 

6. Representativeness (-1) Same as CAP. 

7. Minority Inclusion  (-2) Same as CAP. 

8. Resistance to Gerrymandering  (+2) Same as CAP. 

9. Opportunity to Serve (-1) Same as CAP. 

10. Constituent Connection (-2) Same as CAP. 

11. Accountability (+1) Because gerrymandering is not possible, and 

challengers can target individual incumbents, it is somewhat easier to hold 

councilors accountable under CDP than under SMP or CAP. 

12. Balancing Stability and Responsiveness (-2) Same as CAP. 

13. Balancing Neighborhoods and the City (-2) Same as CAP. Cities that 

require candidates to live in specific neighborhoods create only an illusion 

of neighborhood sensitivity.  The fact that these councilors are elected by 

all city voters, and can win even if every resident in “their” district opposes 

them, means they aren’t necessarily representative of those neighborhoods. 

14. Issues Focused Campaigns (-1) Same as SMP. 

15. Manageable Campaign Costs (-1) Same as CAP. 
16. Ease of Voter Use (+1) Similar to SMP, except the large number of races 

each voter participates in requires them to gather more information. Some 

voters are also frustrated when they are forced to choose between two 

candidates that they like in one race, while in another they disapprove of 

all of the candidates. 
17. Voter Participation (0) Same as CAP. 
18. Ease of Administration  (+2) Same as CAP. 
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1 Voter Choice -2 +1 +1 +1 +1 +1 +1  +1 +1 +1 +1 +1 +1 +2 +2 +2 +1 +2 +1 

2 Competitive Races -1 -1 -1 -1 -1 +1 +1  -1 -1 +1 +1 +1 +1 +1 +1 +2 +2 +2 +2 

3 
No “Spoiler” or 

“Sponge” Problem -2 +2 +2 -2 -2 +2 +2  -2 -2 -2 -2 -2 -2 +2 +2 +1 +2 +2  0 

4 
Minimizing Wasted 

Votes -2 -1 -1 -2 -2 -1 -1  -2 -2  0  0  0  0 +2 +1 +1 +2 +2 +2 

5 Majority Rule -2  0  0  0 -2 +2 +2   0 -1  0  0  0  0 +2 +2 -1 +2 +2 +2 

6 Representativeness -1 -1 -1 -1 -1 -2 -2  -1 -1 +1 +1  0 0 +2 +1 +1 +2 +2 +2 

7 Minority Inclusion  0 -1 -1 -2 -2 -2 -2  -1 -1 +1 +1  0  0 +2 +1 +2 +1 +1 +1 

8 
Resistance to 

Gerrymandering -2 -2 -2 +2 +2 +2 +2  -2 -1 +2  0 +2   0 +2 +1  0 +2 +2 +1 

9 Opportunity to Serve -2 -2 -2 -1 -1 -1 -1  -1 +1 +2 +2 +2 +2 +2 +2 +2  0  0 +1 

10 Constituent Connection  0  0  0 -2 -2 -2 -2   0 -1 +1 +2  0 +2 +1 +2 +2 -2 -1 +2 

11 Accountability
 

-2 -2 -2  0 +1  0 +1   0 -1 +1 +1 +1 +1  0 +1 +1 -1 +1 +1 

12 
Stability vs. 

Responsiveness -1 -1 -1 -2 -2 -2 -2  -1 -2 -1 -1 -1 -1 +2 +2 +1 +2 +2 +2 

13 
Neighborhood vs.  

City Balance -2 -2 -2 -2 -2 -2 -2  -1 +1 -1 +1 -2 +1 -1 +2 +2 -1 -1 +2 

14 
Issues Focused 

Campaigns -1 -2 +1  0 -1  0 -2  +1  0 +1 +1 +1 +1  +1 +1 +1 +2 +1 +1 

15 
Manageable 

Campaign Costs +2 -1 +2 -1 -1 -2 -2  +1  0 -1 +1 -1 +1  0 +2  0 +2  0  0 

16 Ease of Voter Use +1 -2  0 +1 +1 -2 -2  +1 +1 +1 +1 +1 +1 -1  0 +2 +2 +2 +2 

17 Voter Participation -1 -2  0  0 0 -2 -2   0  0 +1 +1 +1 +1 +2 +2 +2  +1  +1  +1 

18 
Ease of 

Administration +2 -2  0 +2 +2 -2 -2  +1 +1 0 0 +2 +2 -1 -1 +1 +2 +1 +1 

CITY COUNCIL 

ELECTION METHOD 

PERFORMANCE SCORES 
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6. City-wide At-Large - majority by separate runoff (CAR) 
 

CAR is the same as CAP except that there is a winning threshold of 50%.  If 7 

seats are up for election, and 2 seats remain unfilled in the first election because 

only 5 candidates surpassed the majority threshold, then typically a runoff 

election is held in which the top 4 un-elected candidates vie for the remaining 2 

seats. Scottsdale, AZ  uses a form of CAR. 

 

1. Voter Choice (+1) Same as SMR. 

2. Competitive Races (+1) The elimination of the spoiler disincentive and 

gerrymandered safe seats results in more competition.  This competition, 

however may be limited to contests within the dominant group. 

3. Preventing “Spoiler” and “Sponge” Problems (+2) Same as SMR. 

4. Minimizing Wasted Votes (-1) Same as SMR 

5. Majority Rule (+2) The majority is assured of controlling the council. 

6. Representativeness (-2) CAR creates a homogenous council with election 

of any seats by candidates from a second party or group unlikely. 

7. Minority Inclusion  (-2) The CAR majority requirement makes it very 

hard for any candidates outside the dominant group to win any seats. Only 

widespread bullet voting may allow minority inclusion. 

8. Resistance to Gerrymandering  (+2) Same as CAP. 

9. Opportunity to Serve (-1) Same as CAP. 

10. Constituent Connection (-2) Same as CAP. 

11. Accountability (0) Same as CAP. 

12. Balancing Stability and Responsiveness (-2) Same as CAP. 

13. Balancing Neighborhoods and the City (-2) Same as CAP. 

14. Issues Focused Campaigns (0) Same as CAP. 

15. Manageable Campaign Costs (-2) CAR can result in even more 

expensive campaigns than CAP, having all of the challenges of CAP plus 

the added cost of quickly raising funds for a separate runoff election.  

16. Ease of Voter Use (-2) The effort required of the voter is doubled in each 

case where a runoff is called. 

17. Voter Participation (-2) Same as SMR. 

18. Ease of Administration (-2) Whenever an election goes to a runoff, the 

work and cost involved in administering the election essentially doubles. 

 

7. City-wide Designated Seats majority by separate runoff (CDR) 
 

CDR is the same as CDP except that each seat requires a 50% winning 

threshold, with a runoff between the top two candidates declared for each seat 

remaining unfilled from the first round election. This is essentially the same as 

the variant that treats the first round of voting as a “primary” to reduce the field 

to just two finalists for the subsequent round of voting.   

 

1. Voter Choice (+1) Same as SMR and CAR. 

2. Competitive Races (+1) Same as CAR. 

3. Preventing “Spoiler” and “Sponge” Problems (+2) Same as SMR. 

4. Minimizing Wasted Votes (-1) Same as SMR. 

5. Majority Rule (+2) Same as CAR. 

6. Representativeness (-2) Same as CAR. 

7. Minority Inclusion  (-2) Same as CAP. 

8. Resistance to Gerrymandering  (+2) Same as CAP. 

9. Opportunity to Serve (-1) Same as CAP. 

10. Constituent Connection (-2) Same as CAP. 

11. Accountability (+1) Same as CDP. 

12. Balancing Stability and Responsiveness (-2) Same as CAP. 

13. Balancing Neighborhoods and the City (-2) Same as CDP. 

14. Issues Focused Campaigns (-2) Same as SMR. 

15. Manageable Campaign Costs (-2) Same as CAR.  

16. Ease of Voter Use (-2) Same as CAR.  

17. Voter Participation (-2) Same as SMR and CAR. 

18. Ease of Administration (-2) Same as CAR.  

 

 

8. Multi-Member Districts - plurality (MDP) 
 

MDP is similar to SMP except that more than one seat per district is filled at a 

time. Only voters residing within a district vote can vote for candidates running 

from that district, and the candidates with the most votes are elected to fill the 

number of seats that are open. In some varieties of MDP, different seats may 

have different terms, with the top vote-getters getting the longer terms. (MDP 

should not be confused with councils that are elected from multi-seat districts 

with staggered terms, where only one seat per district is filled in a given 

election. Such a system functions like SMP.)  

 

1 Voter Choice (+1) Same as CAP. 

2 Competitive Races (-1) Same as CAP.  

3 Preventing “Spoiler” and “Sponge” Problems (-2) Same as CAP. 

4 Minimizing Wasted Votes (-2) Same as CAP. 

5 Majority Rule (0) MDP is somewhere between SMP and CAP.  With 

larger districts, manipulation through gerrymandering is more difficult but 

still possible. Spoilers are also still a danger. 

6 Representativeness (-1) Same as SMP. 

7 Minority Inclusion  (-1) Minority candidates can have a chance to win 

seats under MDP if districts are drawn favorably. However, since the 

majority ultimately draws the district boundaries this is not assured. 

8 Resistance to Gerrymandering  (-2) MDP is still subject to 

gerrymandering. 

9 Opportunity to Serve (-1) Because MDP makes it difficult for any 

candidate from a minority constituency within a district to win a seat, 
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entire segments of society are essentially precluded from serving on 

council. 

10 Constituent Connection (0) Same as SMP 

11 Accountability (0) Councilors who alienate their core constituents may be 

subject to replacement.  However, further alienating minority constituents 

is essentially risk free. 

12 Balancing Stability and Responsiveness (-1) Similar to SMP.   

13 Balancing Neighborhoods and the City (-1) With larger geographic 

districts than SMP, MDP is somewhat less parochial, though still often 

lacking a true citywide perspective.  

14 Issues Focused Campaigns (+1) Thematic and slate campaigns are 

common, allowing a somewhat greater focus on policy than on personal 

attacks.  

15 Manageable Campaign Costs (+1) The overall cost of campaigning is 

moderate, especially when party-based or slate campaigns work in tandem 

with one another. 

16 Ease of Voter Use (+1) Same as CAP 

17 Voter Participation (0) Same as CAP. 

18 Ease of Administration (+1) MDP is a fairly simple method to 

administer.  

 

 

9. Mixed  - At-Large and Districts - plurality (MXP) 
 

MXP has some at-large council seats voted for on a citywide basis, and other 

council seats filled by voters in single-member districts.  In this account, only 

the plurality case is considered (top vote-getters are elected, regardless of 

whether the 50% threshold is passed).  However, a combination of district and 

city-wide seats can be used with a variety of election methods, such as majority 

runoff, limited, cumulative, choice, etc.  An evaluation of those other election 

methods can be found under the pure example of each below. Boston is an 

example of a city using MXP. 

 

1. Voter Choice (+1) Same as CAP 

2. Competitive Races (-1) Same as CAP 

3. Preventing “Spoiler” and “Sponge” Problems (-2) Same as CAP. 

4. Minimizing Wasted Votes (-2) Same as CAP 

5. Majority Rule (-1) Although the dominant group will generally win a 

majority or all seats on the council, gerrymandering within districts along 

with the spoiler dynamic sometimes allows majority will to be defeated.  

6. Representativeness (-1) Same as SMP. 

7. Minority Inclusion  (-1) Inclusion generally depends on “majority-

minority” district seats. 

8. Resistance to Gerrymandering  (-1) While somewhat better than SMP 

since the at-large seats are not subject to gerrymandering, district seats 

may still be gerrymandered and be decisive in determining control of the 

council. 

9. Opportunity to Serve  (+1) A resident is not automatically precluded 

from winning a seat due to living in the “wrong” neighborhood, because 

both the district and the at-large routes to election are available. However, 

candidates from minority groups often do not have an opportunity to serve. 

10. Constituent Connection (-1) MXP shares the characteristics of SMP and 

CAP, and is thus ranked between the two. 

11. Accountability (-1) MXP shares the characteristics of SMP and CAP, and 

is thus ranked between the two. 

12. Balancing Stability and Responsiveness (-2) Same as CAP. 

13. Balancing Neighborhoods and the City (+1) MXP is supposed to 

provide a balance. However, the party with control of the council has no 

incentive to pay attention to neighborhoods in which their candidates can’t 

win. 

14. Issues Focused Campaigns (0) Same as CAP. 

15. Manageable Campaign Costs (0) The cost of campaigning depends on 

whether a citywide or district seat is sought. High spending for the 

citywide seats may also ratchet up the spending for district races to achieve 

visibility. 

16. Ease of Voter Use (+1) Same as CAP. 
17. Voter Participation (0) Same as CAP 
18. Ease of Administration (+1) MXP involves running two kinds of 

elections at once, but since both are simple, the score is still positive. 
 

 

10. Cumulative - At-Large (CUA) 

 
In a multi-seat election each voter has as many votes as there are seats to be 

filled.  With CUA, however, each voter is allowed to distribute his or her votes 

as desired – either one per candidate, or more than one vote for fewer 

candidates, or even all votes for just one candidate.  For example, if three seats 

are open, a voter might give one vote to each of three candidates, or two votes 

to one and one vote to another, or all three votes to just one candidate. 

Cumulative voting complies with the “one-person, one-vote” requirement as all 

voters have equal voting strength.  Cumulative voting has been used to settle 

several Voting Rights Act lawsuits because it allows minority voters to pool 

their votes, so avoiding a total shutout from the representative body. Over 80 

jurisdictions in the U.S. use cumulative voting.  The system is also used by 

many stock corporations to assure minority shareholders have an opportunity 

for representation.  One variant of cumulative voting deserving special 

consideration is the form used in Peoria, Illinois.  Rather than placing a certain 

number of marks next to candidates’ names to indicate the number of votes 

given, the voters simply place a single mark next to their chosen number of 

candidates.  In a three-seat election, if a voter marks three candidates, they each 
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get one vote.  If the voter marks one candidate, that candidate automatically 

gets all three votes.  If the voter marks two candidates, each gets one and a half 

votes.  This variant of cumulative voting has much to recommend it since the 

risk of spoiling one’s ballot by over-voting is largely eliminated. It is the Peoria 

variant of cumulative voting that is scored here. 

 

1. Voter Choice (+1) Voters choose between multiple candidates, and also 

get to decide how to apportion their votes. However, strategic use of CUA 

encourages limiting nominations to avoid spreading a group’s votes to 

wide and thin. Depending on the nomination procedure, there is even some 

risk of reaching a equilibrium where each group nominates exactly the 

number of seats they are likely to win, thus restricting voter choice. 

2. Voter Competitive Races (+1) CUA ensures almost all races are 

competitive, though the possibility of equilibrium mentioned in criterion 2 

may reduce competition. 

3. Preventing “Spoiler” and “Sponge” Problems (-2) If a constituency 

spreads their votes between too many candidates, they may fail to elect 

candidates who would have won if fewer similar candidates had run. 

4. Minimizing Wasted Votes (0) Minority voters are not consigned to 

casting wasted votes, unless too many of their candidates run and split the 

vote. However, overly popular candidates may receive far more votes than 

needed to win. Such votes are also wasted, since had those voters known 

their favorite candidate would win, they could have given their votes to 

alternate choice candidates, so electing more councilors they approve of.  

5. Majority Rule (0) The majority group is likely to elect a majority of the 

council. However, if too many candidates of the dominant group face off, 

or votes are overly cumulated onto too few star candidates, it is possible 

for a minority to elect a majority of the council. 

6. Representativeness (+1) CUA is superior to all of the preceding methods 

in allowing a fully representative council. However, representativeness 

depends on parties or slate groups coordinating nominations or voting 

cumulation. 

7. Minority Inclusion  (+1) CUA is superior to all of the preceding methods 

in allowing inclusion of minority candidates on the council. The success of 

minority candidates, however, depends on coordinating nominations or 

voting cumulation. 

8. Resistance to Gerrymandering  (+2) Same as CAP. 

9. Opportunity to Serve  (+2) High caliber candidates from any part of the 

city, and from both dominant and minority groups are able to win seats. 

10. Constituent Connection (+1) Many voters will have a favorite candidate 

who they successfully helped elect. The connection is less likely to be 

based on geography than on policy or group commonality. The citywide 

magnitude, however, limits how much attention each constituent may 

receive. 

11. Accountability (+1) An alienated group of constituents can defeat an 

incumbent by not concentrating their votes on that candidate next time. 

However, there is a risk that this may split the vote and inadvertently help 

elect a candidate the alienated voters consider to be even less desirable. 

12. Balancing Stability and Responsiveness  (-1) CUA tends to create a 

stable government-returning incumbent, with or without the equilibrium 

described in criterion 2 and 3. However, dissatisfaction among a group of 

voters can result in additional nominations, bringing the spoiler dynamic 

into play, and so swinging the council away from a responsive direction. 

13. Balancing Neighborhoods and the City (-1) CUA does not guarantee 

neighborhoods representation, unless like-minded voters who cumulate 

votes happen to be geographically concentrated. 

14. Issues Focused Campaigns (+1) CUA tends to promote group-endorsed 

slates, which frequently put issues at the center of campaigns. With greater 

voter choice, moreover, personal attack campaigns are of less benefit to 

candidates. However, personal loyalty and individual candidate campaign 

strategy for cumulating votes can result in internal party divisiveness, 

rather than team efforts around a common platform. 

15. Manageable Campaign Costs (-1) Same as CAP. 

16. Ease of Voter Use (+1) CUA with Peoria-style voting ranks the same as 

CAP. The open-ended variant of cumulative voting has a higher risk of 

over-vote spoiled ballots and would rank 0 or -1.  To be used effectively, 

CUA requires organized voters who nominate appropriate numbers of 

candidates. 

17. Voter Participation (+1) Since both dominant and minority groups have 

the possibility of electing representatives, participation is enhanced. 

18. Ease of Administration (0) The vote tabulating procedure is more 

involved than many other methods. Continuing voter education on how to 

use cumulative voting is necessary. 

 

 

11. Cumulative - Multi-Member Districts  (CUD) 
 

This is the same as CUA, except that there are multiple districts with multiple 

seats. Voters within each district use cumulative voting to fill the seats from 

their district.  

 

1. Voter Choice (+1) Same as CUA. 

2. Competitive Races (+1) Same as CUA. 

3. Preventing “Spoiler” and “Sponge” Problems (-2) Same as CUA 

4. Minimizing Wasted Votes (0) Same as CUA. 

5. Majority Rule (0) Same as CUA. 

6. Representativeness (+1) Same as CUA. 

7. Minority Inclusion  (+1) Same as CUA. 

8. Resistance to Gerrymandering  (0) While gerrymandering is not 

impossible, its effectiveness for manipulating results is limited due to the 

semi-proportional nature of the election method. 

23 
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9. Opportunity to Serve  (+2) Same as CUA. 

10. Constituent Connection (+2) CUD has both the connection described in 

CUA as well as a neighborhood scale benefit. 

11. Accountability (+1) Same as CUA. 

12. Balancing Stability and Responsiveness  (-1) Same as CUA. 

13. Balancing Neighborhoods and the City (+1) More than one party will 

have an interest in serving every neighborhood. 

14. Issues Focused Campaigns (+1) Same as CUA. 

15. Manageable Campaign Costs (+1) Same as MDP. 

16. Ease of Voter Use (+1) Same as CUA.  

17. Voter Participation (+1) Same as CUA. 

18. Ease of Administration (0) Same as CUA. 

 

12. Limited - at large (LAL) 
 

In a multi-seat election each voter is granted a number of votes smaller than the 

number of seats to be filled.  For example, if there are seven seats to be elected, 

each voter might be allowed only five votes, or perhaps just one vote.  LAL is a 

system intended to discourage a 100% homogeneous council and allow at least 

some seats to be filled by minority parties and groups. Strategic coordination of 

the number of nominations is usually necessary for any minority success with 

LAL however, since the spoiler problem still exists. Philadelphia is an example 

of a city using LAL within a mixed at-large and district system. 

 

1. Voter Choice (+1) Same as CUA. 

2. Competitive Races (+1) Same as CUA. 

3. Preventing “Spoiler” and “Sponge” Problems (-2) Same as CAP. 

4. Minimizing Wasted Votes (0) Similar to CUA. 

5. Majority Rule (0) Same as CUA. 

6. Representativeness (0) This score depends on the ratio of seats to 

permitted votes per voter. For example with five seats to fill, if each voter 

gets three votes, the second party has a good chance of winning a seat or 

two, and a score of 0 is achieved. With a single vote per voter, a party with 

support from about one fifth of the electorate can expect to win one of the 

five seats, and the score would rise to +1. 

7. Minority Inclusion  (0) Typically, only very large minorities (such as the 

number two political party) have access to inclusion. Inclusion of minority 

councilors depends largely on the number of votes granted to each voter 

compared to the number of seats. The smaller the number of votes granted 

to each voter, the greater the chance that minority candidates may win 

some seats. 

8. Resistance to Gerrymandering  (+2) Same as CUA. 

9. Opportunity to Serve  (+2) Same as CUA. 

10. Constituent Connection (0) Since most voters are able to elect at least 

one councilor with whom they agree, LAL scores higher than CAP. 

11. Accountability (+1) Same as CUA. 

12. Balancing Stability and Responsiveness  (-1) Same as CUA. 

13. Balancing Neighborhoods and the City (-2) Similar to CAP. 

14. Issues Focused Campaigns (+1) Similar to CUA. 

15. Manageable Campaign Costs (-1) Same as CUA and CAP. 

16. Ease of Voter Use (+1) Same as CAP.  

17. Voter Participation (+1) Same as CUA. 

18. Ease of Administration (+2) Same as CAP. 

 

 

 

13. Limited - Multi-Member Districts  (LMD) 
 

This is the same as LAL except that there are multiple districts with multiple 

seats, and voters from within the district use limited voting to fill the seats from 

their district.  

 

1. Voter Choice (+1) Same as CUA. 

2. Competitive Races (+1) Same as CUA. 

3. Preventing “Spoiler” and “Sponge” Problems (-2) Same as CUA 

4. Minimizing Wasted Votes (0) Similar to CUA. 

5. Majority Rule (0) Same as CUA. 

6. Representativeness (0) Same as CUA. 

7. Minority Inclusion  (0) Same as LAL. 

8. Resistance to Gerrymandering  (0) Same as CUD. 

9. Opportunity to Serve  (+2) Same as CUA. 

10. Constituent Connection (+2) Same as CUD. 

11. Accountability (+1) Same as CUA. 

12. Balancing Stability and Responsiveness (-1) Same as CUA. 

13. Balancing Neighborhoods and the City (+1) Same as CUD. 

14. Issues Focused Campaigns (+1) Same as CUD. 

15. Manageable Campaign Costs (+1) Same as CUD. 

16. Ease of Voter Use (+1) Same as CAP. 

17. Voter Participation (+1) Same as CUA. 

18. Ease of Administration (+2) Same as SMP. 

 

 

14. Choice - at-large (CHA) 
 

Choice voting (also called “single transferable vote” or STV) is a form of 

limited voting in which voters maximize their vote's effectiveness through 

ranking choices. In consequence, like-minded groups of voters are assured of 

representation in rough proportion to their share of the electorate. The vote 

tallying procedure is complicated to describe, but the voters’ task is reasonably 

simple. Voters rank candidates in order of preference, putting a "1" by their 
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first choice, a "2" by their second choice and so on. Voters can rank as few or 

as many candidates as they wish.  A voter’s lower choice will never count 

against the chances of a higher choice. To determine winners, the number of 

votes necessary for a candidate to earn office is calculated as 1/(number of 

seats +1) +1. In a race to elect three seats, for instance, the winning threshold 

would be one vote more than 25% of the vote, since no more than three 

candidates could ever reach this threshold. After counting first choices, 

candidates who have attained the winning threshold are elected. To minimize 

the number of wasted votes, "surplus" ballots beyond the threshold are 

transferred to remaining candidates according to voters' next-choice 

preferences. After transferring surplus ballots, the candidate with the fewest 

votes is eliminated. All of his or her ballots are distributed among remaining 

candidates according to voters' next-choice preferences. This process continues 

until all seats are filled. A simple computer program can handle the count, 

although in many places it is done by hand. Choice voting has been used in 

over 20 U.S. cities at one time or another.  Cambridge (MA) has used it since 

1941. 

 

1. Voter Choice (+2) The absence of any spoiler dynamic, and the 

opportunity for minority inclusion removes most impediments to potential 

candidates. 

2. Competitive Races (+1) Ballots with large numbers of candidates can 

hinder challengers, as name recognition can be very important. However, 

there is normally intense competition for the final seats. 

3. Preventing “Spoiler” and “Sponge” Problems (+2) There is no spoiler 

issue as the votes of like-minded voters that are initially split among 

similar candidates will eventually re-coalesce through the vote tabulation 

process. 

4. Minimizing Wasted Votes (+2) There are very few wasted votes since 

both the surplus votes of winners and otherwise wasted votes of certain 

losers get transferred to possible winners. The majority of voters see a 

candidate to whom they gave support elected. 

5. Majority Rule (+2) A majority will elect a majority of council seats. 

6. Representativeness (+2) Each significant party or slate can expect to elect 

a share of seats roughly proportionate to its level of support among the 

voters. If a party has support from 60% of the voters, that party can expect 

to win about 60% of the seats, and a party with 20% support can expect to 

win about 20% of the seats. The more seats up for election the closer the 

proportionality. 

7. Minority Inclusion  (+2) Candidates from minority groups can win a 

share of council seats in proportion to their support within the population, 

regardless of how many similar candidates split the vote. 

8. Resistance to Gerrymandering  (+2) Same as CAP. 

9. Opportunity to Serve  (+2) Same as CUA. 

10. Constituent Connection (+1) Same as CUA. 

11. Accountability (0) It is hard for a challenger to target a particular 

councilor for removal. Each councilor is elected by a relatively small 

segment of the community. Councilors have an interest in being faithful to 

that base, but can’t be sure exactly who voted for them. Since the election 

is citywide, and incumbency brings name recognition, it is harder for that 

original core to hold the successful candidate accountable. 

12. Balancing Stability and Responsiveness (+2) CHA behaves like a 

dimmer switch, with gradual changes in council make-up reflective of 

changes in the electorate. 

13. Balancing Neighborhoods and the City (-1) While it is possible for a 

candidate to win a seat by campaigning only in a selected neighborhood, 

most successful candidates will gain support from throughout the city. 

Some neighborhoods may feel slighted. 

14. Issues Focused Campaigns (+1) Personal attacks can easily backfire 

(losing alternate preferences from other candidates’ supporters), so 

negative campaigning is avoided. Endorsement slates bring an issues focus 

to campaigns. However, the need for first preference votes can encourage 

campaigns around personal loyalty, rather than common platform. Intra-

party rivalry can develop. 

15. Manageable Campaign Costs (0) Although the campaign is citywide, the 

total number of votes needed to win is a tiny fraction of a typical citywide 

election. A greater reliance is placed on mobilizing a candidate’s core 

support than on appealing to the non-political swing voters, who drive up 

the cost of campaigns in plurality and majority election methods. 

16. Ease of Voter Use (-1) While experience shows that ranking candidates is 

a simple task for voters to learn, the sheer number of candidates to evaluate 

(even though ranking additional candidates can be optional) in a city-wide 

CHA election poses a challenge to some.  

17. Voter Participation (+2) The high scores on the criteria above combine to 

promote higher voter participation with CHA.  

18. Ease of Administration (-1) Ongoing voter education is required, as new 

voters will typically be unfamiliar with rank-order ballots. If a hand-count 

is used, the labor for tabulating results can be several times that of a 

plurality election. However, optical scanner or touch screen voting 

machines with a simple computer program can alleviate that labor cost. 

 

 
15. Choice - Multi-Member Districts (CHD) 
 

This is the same as CHA except the city is divided into multi-member districts 

of between three and ten seats per district.  The population per district can vary 

as long as the number of seats corresponds to the population.  

 

1. Voter Choice (+2) Same as CHA. 

2. Competitive Races (+1) Same as CHA. 
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3. Preventing “Spoiler” and “Sponge” Problems (+2) Same as CHA. 

4. Minimizing Wasted Votes (+1) Similar to CHA, but a smaller number of 

seats means that not as many voters will elect their choice. 

5. Majority Rule (+2) Same as CHA.  

6. Representativeness (+1) similar to CHA, except the smaller number of 

seats per election means rougher proportionality and that smaller parties or 

slates will have less chance of victories. 

7. Minority Inclusion  (+1) While minority candidates are assured a chance 

for election, the smallest minority groups able to win seats under CHA will 

lose out under CHD. 

8. Resistance to Gerrymandering (+1) Gerrymandering is almost pointless 

since both majority and minority parties are virtually certain to win seats in 

every district regardless of where boundaries are drawn. 

9. Opportunity to Serve  (+2) Same as CUA. 

10. Constituent Connection (+2) Same as CUD. 

11. Accountability (+1) Same as CUD. 

12. Balancing Stability and Responsiveness  (+2) Same as CHA. 

13. Balancing Neighborhoods and the City (+2) All parties have an interest 

in voters throughout the city and from all neighborhoods, and each district 

is assured a voice on the council. 

14. Issues Focused Campaigns (+1) Same as CHA 

15. Manageable Campaign Costs (+2) The total number of votes needed to 

win a seat is very modest. Candidates can target supportive constituents 

within the neighborhood rather than expensive to reach non-political swing 

voters. 

16. Ease of Voter Use (0) the number of candidates to evaluate and rank is 

smaller than under CHA.  

17. Voter Participation (+2) Same as CHA. 

18. Ease of Administration (-1) Same as CHA. 

 

 

16. Optional Party - Multi-Member Districts (OPD) 
 

OPD is a form of limited voting in which each voter has a single vote that he or 

she can cast for a single candidate in a multi-seat election, or for a party slate of 

candidates. As with CHA, a winning threshold is calculated based on the 

number of seats and votes cast.  Candidates who exceed the winning threshold 

are elected. There is no ranking of candidates, so candidate-votes are not 

transferred.  However, votes cast for a party slate are automatically distributed 

to whichever candidate of that party is closest to reaching the winning 

threshold based on the candidate-votes received.  Voters who feel they know 

enough about the individual candidates to support a favorite can vote for that 

candidate, while voters who don’t feel they have that level of information, or 

who wish to support whichever candidate of a particular party can use their 

help the most, have the option of picking a party instead of a candidate.  

Independent candidates can be elected on the strength of individual candidate 

votes or as part of an ad hoc independent slate. 

 

1. Voter Choice (+2) Similar to CHA with the added option of choosing a 

party.  

2. Competitive Races (+2) The competition for the final seats is always 

intense.0 

3. Preventing “Spoiler” and “Sponge” Problems (+1) Similar to CHD, 

except dependent on wide use of party vote option. 

4. Minimizing Wasted Votes (+1) While similar to CUD, the party vote 

option allows more votes that would otherwise be wasted on losers or as 

surplus for winners, to instead go to other possible winners. If enough 

voters cast party votes the number of wasted votes can be reduced to CHD 

levels. 

5. Majority Rule (-1) Same as CUD. 

6. Representativeness (+1) OPD is superior to LMD because each voter has 

a single vote and wasted votes are reduced by use of the optional party 

vote. 

7. Minority Inclusion  (+2) Minorities identified with a particular party 

(such as Republicans in a strongly Democratic city) can win seats. Other 

minorities can win seats even as independents due to the limited vote. 

8. Resistance to Gerrymandering (0) Same as CUD. 

9. Opportunity to Serve  (+2) Same as CUD 

10. Constituent Connection (+2) Same as CUD. 

11. Accountability (+1) If a councilor’s core supporters feel alienated, they 

may unseat that councilor by voting for an alternate choice.  This can have 

the magnified effect of also transferring those ballots cast for the party 

slate rather than any individual candidate. 

12. Balancing Stability and Responsiveness (+1) Similar to CHD, OPD is 

both stable and responsive, except the slightly greater possibility for 

wasted votes can result in unexpected shifts from election to election. 

13. Balancing Neighborhoods and the City (+2) Same as CHD. 

14. Issues Focused Campaigns (+1) Parties’ strategic interest in promoting 

party slate votes tends to generate a focus on issues and party platform. 

However, candidates themselves have a strong interest in stressing their 

individual character, rather than common platform. 

15. Manageable Campaign Costs (0) OPD encourages party-organized team-

effort slate campaigns, but individual candidates still seek to win hard-to-

reach swing voters, which is more expensive. 

16. Ease of Voter Use (+2) Voters can select either a favorite candidate or 

party, and so can comfortably vote based on the level of information they 

feel they have about the candidates.  

17. Voter Participation (+2) Similar to CHA. Even voters who don’t feel they 

know enough about the individual candidates can feel good about 

participating by making a party choice. 
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18. Ease of Administration (+1) Administration is simple, except it requires a 

subsequent mathematical operation to apportion the party slate votes to 

determine which candidates will be successful. 

 
 

 

17. Party List - Closed (PLC) 
 

Each party (or ad hoc slate) nominates a list of candidates, who are placed in 

order of priority (for example by a caucus, convention or primary).  Voters 

select a party or slate, rather than individual candidates. The council seats are 

filled from the lists in proportion to the share of votes each party or slate 

receives. This is among the most common election methods in Europe and 

South America. 

 

1. Voter Choice (+1) Voters choose a party rather than a candidate. At least 

two choices are available (unlike SMP, for example), but more voter 

choice depends on having more parties to choose among.  

2. Competitive Races (+2) The fully proportional nature of PLO assures that 

every election will be competitive as to the number of seats held by each 

party, though not necessarily as to which party will have control of the 

council. 

3. Preventing “Spoiler” and “Sponge” Problems (+2) PLC has no spoiler 

dynamic. 

4. Minimizing Wasted Votes (+2) The fully proportional nature of PLC 

assures that nearly every vote will contribute to the election of a desired 

councilor. 

5. Majority Rule (+2) The majority of voters are assured of electing a 

majority of council seats. If no party has majority support among the 

electorate, majority coalitions will form for council votes. 

6. Representativeness (+2) Each significant party or slate can elect a 

proportionate share of seats. 

7. Minority Inclusion  (+1) While independent minority candidacies are 

possible, minorities not incorporated into party slates do not have as good 

a chance of winning seats. However, parties have an interest in 

incorporating minorities. 

8. Resistance to Gerrymandering (+2) Same as CHA. 

9. Opportunity to Serve (0) Independent candidates are at a disadvantage. 

10. Constituent Connection (-2) Voters cannot select individual candidates, 

and the list order for each party slate is established prior to the election. In 

lieu of a councilor to constituent connection, PLC relies on a party to 

constituent connection. 

11. Accountability (-1) Individual councilors are not held accountable so 

much as the party slate as a whole is. PLC promotes a party system 

accountable to its platform, rather than individual constituencies. 

12. Balancing Stability and Responsiveness (+2) Same as CHA. 

13. Balancing Neighborhoods and the City (-1) Same as CHA. 

14. Issues Focused Campaigns (+2) PLC campaigns are about issues, rather 

than personalities. 

15. Manageable Campaign Costs (+2) Parties win most of their seats based 

on their core voters, who do not require much spending to turn-out. The 

expensive-to-reach swing voters only determine which party will get the 

marginal seats. Thus, effective campaigns can be mounted at low expense. 

16. Ease of Voter Use (+2) The simplest ballot possible, since it doesn’t even 

need candidate names. 

17. Voter Participation (+1) While nations using list election methods have 

much higher voter participation than those using winner-take-all systems, 

this is closely related to having numerous parties to choose from. In a 

country such as the U.S., with an extremely narrow range of parties and 

many voters alienated from the parties, such high participation cannot be 

assumed. However, new political parties existing only in that particular 

city might be expected to form. 

18. Ease of Administration (+2) The simplest election method to administer. 

  

 

 

 

18. Party List - Open (PLO) 
 

Each party (or independent slate) nominates a list of candidates.  Each voter 

selects one favorite candidate from their preferred party or slate. Each voter’s 

vote counts effectively for both the individual candidate and the party or slate 

that candidate belongs to. The candidates from each party or slate are placed in 

an ordered list for each party or slate according to how many votes each 

candidate received.  The council seats are filled from the lists in proportion to 

the overall share of votes all candidates from a party or slate received.  Thus if 

candidates of party A received 60% of all votes cast, that party will fill 60% of 

the council seats taking from their list in the order each candidate was placed 

on the party list by the voters. 

 

 

1. Voter Choice (+2)  Depending on number of parties contending. 

2. Competitive Races (+2) Same as PLC. 

3. Preventing “Spoiler” and “Sponge” Problems (+2) Same as PLC. 

4. Minimizing Wasted Votes (+2) Same as PLC. 

5. Majority Rule (+2) Same as PLC. 

6. Representativeness (+2) Same as PLC. 

7. Minority Inclusion  (+1) Same as PLC. 

8. Resistance to Gerrymandering  (+2) Same as PLC and CHA. 

9. Opportunity to Serve  (0) Same as PLC. 
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10. Constituent Connection (-1) Some councilors may have a stronger 

connection to the party than to their constituents. 

11. Accountability (+1) Individual candidates are accountable to their core 

voters (who can defeat the councilor by selecting a different candidate 

from the same party). However, candidates are less accountable to party 

voters and their party platform than under PLC. 

12. Balancing Stability and Responsiveness (+2) Same as PLO and CHA. 

13. Balancing Neighborhoods and the City (-1) Same as PLO and CHA. 

14. Issues Focused Campaigns (+1) Same as OPD 

15. Manageable Campaign Costs (0) Same as OPD.  

16. Ease of Voter Use (+2) PLO is extremely simple.  

17. Voter Participation (+1) Same as PLC. 

18. Ease of Administration (+1) Same as OPD. 

 

 

 

19. Mixed Member Proportional (MMP) 
 

Sometimes called the German system, MMP combines single seat districts 

(elected by plurality or instant runoff) for some council seats, with a citywide 

party list system for other council seats. Voters get both a candidate vote for 

their district and a party vote for additional citywide seats. Depending on how 

closely the district results mirror the citywide party vote, additional council 

seats are created and filled from the party lists so that every party has a total 

number of seats roughly proportionate to popular votes. Thus the size of the 

council may be adjusted as needed to assure proportionate results. 

 

1. Voter Choice (+1) There will always be meaningful choices. The district 

races may offer narrow choices, while the choices in the party races 

depend on the number of parties contending.  

2. Competitive Races (+2) Even if there is not a competitive race in a given 

district, the party vote is always competitive. 

3. Preventing “Spoiler” and “Sponge” Problems (0) The spoiler dynamic, 

and thus the voter dilemma, persists if plurality voting is used for the 

district seats. However, this is compensated for in terms of overall council 

make-up by the supplemental seats that are based on party votes. Use of 

separate or instant runoff voting for district seats would raise this score to 

+2. 

4. Minimizing Wasted Votes (+2) Even if a voter wastes his or her district 

vote, the party vote compensates and is rarely wasted. 

5. Majority Rule (+2) Same as CHA. 

6. Representativeness (+2) Same as PLC. 

7. Minority Inclusion  (+1) Same as PLC. 

8. Resistance to Gerrymandering (+1) Although the districts can be 

gerrymandered, there is little incentive to do so, since the additional party 

seats will compensate. 

9. Opportunity to Serve (+1) Parties can draw qualified candidates from any 

part of the city, and independents from locally dominant groups can win 

district races. However, minorities outside the party structure are 

effectively excluded. 

10. Constituent Connection (+2) Voters can contact either a district councilor 

(for local concerns) or a party councilor for broader policy concerns. 

11. Accountability (+1) District councilors can be targeted for removal. These 

councilors are more accountable to their local constituency, while party 

seat councilors are more accountable to the party and its platform. 

12. Balancing Stability and Responsiveness (+2) Same as CHA. 

13. Balancing Neighborhoods and the City (+2) Same as CHD. 

14. Issues Focused Campaigns (+1) Same as OPD. 

15. Manageable Campaign Costs (0) Same as OPD. 

16. Ease of Voter Use (+2) Voters vote both for a district seat and a party.  

17. Voter Participation (+1) Voters who favor any of the contending parties 

have an incentive to participate, as do those with competitive district races. 

18. Ease of Administration (+1) Same as OPD. 

 

HOW TO USE THIS BOOKLET 

 
   A useful exercise might be to assign weighted values (from 0 

to 10) to the criteria based on how important you feel each is in 

your city. For example, you might decide that “opportunity to 

serve” is of no concern and give it a weight of zero, that “ease of 

administration” is of some importance and give it a weight of 

three, that “majority rule” is critical and give it a weight of ten 

and so on. Next, multiply the assigned weight for each criterion 

by the performance scores in the different areas (from -2 to +2) 

for the election methods listed in the table at the center of this 

booklet. Once each weighted criterion has been multiplied by the 

performance score for a particular method, these products can be 

added together so that a total score for that method is arrived at. 

Some election methods will likely end up with negative totals and 

others with positive ones -- with the highest positive score being 

the best election method, according to the values of the person or 

group carrying out the exercise. 
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SOME ADDITIONAL QUESTIONS 

 
Q. Doesn’t the nomination process also have a major 
impact on the election process? 
 

A. Yes. A wide variety of nomination options exist including 

gathering petitions, party caucus, and primary elections. However, 

the pros and cons of the various options are beyond the scope of 

this booklet.  

 

Q. What about partisan vs. nonpartisan elections - is 
one system inherently better than the other? 
 

A. No. Studies have found only slight differences in terms of 

impact on representation.  In the United States the prevalence of 

one system or the other is primarily a result of regional 

differences and local custom.   Most cities using partisan elections  

are in the Eastern United States, while nonpartisan elections are 

typical in the Western U.S.  Even cities using nominally 

nonpartisan elections frequently have candidates trumpeting their 

partisan endorsements in any event. 

 

Q. I’ve heard Israel and Italy cited as examples of full 
representation functioning poorly. Does full 
representation cause unstable governments, or give 
undue power to small parties? 
 

A. No. The majority of governments elected using full 

representation are stable and moderate, with small parties playing 

a “junior” role. Italy and Israel have unique characteristics that 

make them exceptions. Full representation is the norm among 

many developed democracies that exhibit no such problems. Most 

countries using full representation (unlike Israel) require a 

substantial level of support to win seats, and do not experience 

Israel’s or Italy’s political turmoil. Problems mistakenly attributed 

to full representation are typically the result of a parliamentary 

system (as distinct from full representation), where the executive 

is chosen by the legislative branch and can “fall” when a coalition 

party withdraws its support. Direct popular election of the 

executive (president of mayor) avoids this dynamic.  

 

Q. Our city currently uses staggered terms to prevent 
wholesale replacement of councilors and loss of 
institutional memory.  Is this an important precaution? 
 

A. No. City council elections generally have a lower rate of 

incumbency return than the overwhelmingly high rates for state 

and federal Houses of Representatives. Yet according to a 

national study 85% of incumbent city councilors who seek re-

election are victorious. The rate of incumbency return under all 

election methods, even winner-take-all election systems, is very 

high.  Institutional memory is hardly endangered, regardless of 

whether council seats are filled by staggered or simultaneous 

elections. 
 

 

 

For more information visit: 

www.fairvote.org 
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Voting Systems for the Election of Delegates  
to a State Constitutional Convention 

 
Richard Briffault* 

 

  
This Background Paper explores alternative systems for the selection of delegates for a 

limited constitutional convention in New Jersey, focusing on how to achieve the dual goals of 
representativeness and equity.  The analysis draws on both the relevant scholarly literature and 
the experience of jurisdictions beyond the borders.  Its conclusions may be relevant not only to 
New Jersey but also to other states contemplating constitutional conventions. 
 

Single-Member Districts 
 

The legal system’s attention to the problem of minority representation initially focused on 
the majority-reinforcing effects of at-large elections or multi-member districts. As previously 
noted, one consequence of at-large elections or multi-member districts is that they tend to 
submerge the interests of minorities as the same jurisdiction- or district-wide majority could 
potentially win all the seats. Beginning in the 1960s, minority voting rights advocates mounted a 
legal attack on the use of these arrangements to elect state legislative delegations or local 
governing bodies, and sought to replace them with single-member districts. However, by the late 
1980s and early 1990s, voting rights activists increasingly recognized that single-member districts 
are no panacea and pose problems of their own.  

Single-member districts can succeed as a device for providing minority representation 
only when the minority is sufficiently large and sufficiently territorially concentrated (the first 
Gingles factor) to constitute a majority within a district – a so-called majority-minority district. 
Districting will be of limited benefit for small or geographically dispersed minorities. These 
groups will be unable to constitute a majority in any district, as a result they will be unable to 
prevail on a vote dilution claim yet they may still have concerns about the quality of their 
representation. For a large, but scattered minority, a majority-minority district can be created only 
by manipulating district lines to pick up dispersed concentrations of minority population and 
connect them into a single district while somehow avoiding the non-minority populations located 
between the minority areas– a practice, which when used on behalf of racial minorities, was held 
unconstitutional by the Supreme Court in Shaw v. Reno.  More generally, single-member districts 
may be gerrymandered by whoever controls the districting process to favor or burden particular 
ethnic or political groups or individual candidates.   

Single-member districts may also have perverse political effects. The creation of a 
majority-minority district guaranteed to enable minority voters to elect their preferred candidate 
may also reduce electoral competition within the district. In addition, creating a majority-minority 
district will reduce the number of minority voters in adjacent white districts. This may result in 

                                                 
     * Vice-Dean and Joseph P. Chamberlain Professor of Legislation, Columbia Law School. 
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the election of legislators from the white districts who are less attentive to minority concerns. So, 
too, the minority representatives elected from the majority-minority districts have had less need to 
be attentive to white  voters. This may contribute to the further racial polarization of politics and  
may make it more difficult for white and minority representatives in a legislative body to reach 
common ground. 

Finally, one benefit of at-large or multi-member representation is that it facilitates the 
election of representatives who appeal to the jurisdiction as a whole, and can thus take a 
jurisdiction-wide perspective in the state or local legislature. Single-member districting by 
definition fragments representation and may make it more difficult to elect representatives who 
take a broader perspective. 

The growing awareness of the limitations of single-member districts, along with Shaw v. 
Reno’s limitation on the ability to manipulate district lines to create  majority-minority districts, 
have led many scholars and voting rights advocates to turn to alternative voting systems that use 
multi-member districts or at-large elections but use various voting mechanisms to prevent a single 
district- or jurisdiction-wide majority from winning all the seats. These systems can be used as 
remedies for vote dilution. But more importantly they can be used as devices for improving 
minority representation – including the representation of political and other groups not protected 
by the Voting Rights Act – even in the absence of a constitutional or statutory violation. The three 
alternative voting systems that have received significant attention are limited voting: cumulative 
voting: and single-transferable, or preferential, voting. 

 
Limited Voting 

 
Description 
 

Limited voting (“LV”) is a strategy for improving the ability of minorities to elect 
representatives of their choice in multi-member election districts. Put simply, limited voting limits 
the number of votes a voter can cast to fewer than the number of seats to be filled at the election. 
In an election in which there are three seats to be filled, limited voting would limit each voter to 
voting for just one or two -- but not three -- candidates. This can prevent the same majority from 
dominating every seat and, thus, will enable a large enough and sufficiently cohesive minority to 
win a seat.  

Under limited voting, a well-organized minority can win a seat even in the face of well-
organized majority opposition. The size necessary for the minority to win a seat is determined by 
something known as the threshold of exclusion, which, in turn, is determined by the number of 
seats to be filled and the number of votes a voter may cast. In a three-member district, with each 
voter limited to casting just one vote, a well-organized minority can win a seat if the minority-
preferred candidate receives one vote more than 25% of the vote. This can be seen by considering 
a district with 1000 voters; 1 minority candidate; and three majority candidates. The worst 
situation for the minority is to be faced with a well-organized majority that spreads its strength 
equally across its three candidates. Even in this situation, if the minority's candidate can garner 
just 251 votes, then, with limited voting, that candidate will win. If 251 votes go to the minority's 
candidate, that leaves 749 for the majority. If each majority voter is limited to one vote, and if the 
749-vote majority divides its strength exactly evenly among three candidates, then two of the 
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majority's candidates will get 250 votes apiece and the third will get 249. Thus, the minority 
candidate will squeak by. If the majority does not divide its vote evenly and, instead, gives one of 
its candidates more than 250 votes, then one of the majority's candidates will receive even less 
than 249 votes and will clearly come in after the minority-preferred candidate.  

The threshold of exclusion in a three-member district with each voter limited to one vote 
is, thus, 25% + 1 -- a minority-preferred candidate who receives one vote more than 25% of the 
total vote can be elected even in the face of total majority opposition (provided the candidate 
receives comparably unified minority support). 

There is a formula for threshold of exclusion: V/(V+N) + 1, where V is the number of 
votes a voter may cast and N is the number of seats to be filled. Where there are three seats to be 
filled and each voter is limited to one vote, then N=3 and V=1, the threshold of exclusion is 
1/(1+3) -- a minority can win a seat if it receives 1 vote more than 25%. Similarly, in a 3-seat 
district with voters limited to 2 votes, a well-organized minority will win a seat if it receives 
2/(2+3) -- or one more than 40% of the total vote. In a 15-seat district, with voters limited to 5 
votes, the threshold of exclusion is 5/(5+15) or 25% -- so that the minority would win a seat if it 
received one more than 25% of the total vote. In a 15-seat district, with voters limited to 1 vote, 
the minority would win a seat with a little over 1/16th of the district-wide vote, or 7%. 

 
History and Current Use 
 

LV has had some history in the United States. Between 1963 and 1982, ten seats on the 
City Council of the City of New York were elected on a two-per-borough basis through borough-
wide limited voting. This system limited both the number of votes a voter could cast and the 
number of candidates a party could nominate to one in each borough. This guaranteed the election 
of at least five non-Democrats at a time when nearly all the Councilmembers elected from 
districts were Democrats. The New York State Court of Appeals sustained this limited voting 
procedure against the claim that it violated the provision of the state constitution guaranteeing to 
each qualified voter the right to vote for “all officers” elected from a jurisdiction. In so doing, the 
Court noted that “limited voting systems almost identical in substance with the system now under 
review were in effect in New York City for many years during the 19th century in connection 
with the election of supervisors and aldermen, the predecessors of councilmen.”47 The City 
Council limited voting system was discontinued because of the constitutional problem posed by 
giving each borough an equal number of borough-wide representatives despite the sharp 
differences in borough populations, and not because of any legal problems with limited voting. 

Limited voting has been used elsewhere in the United States, particularly in 
Pennsylvania,48 Connecticut,49 Massachusetts,50 and New York. According to one study, 

 
     47 Blaikie v. Power, 243 N.Y.S.2d 185, 190, 13 N.Y.2d 134, 142-43 (1963). 

     48 See, e.g., Kaelin v. Warden, 334 F.Supp. 602 (E.D. Pa. 1971). 

     49 LoFrisco v. Schaffer, 341 F.Supp. 743 (D. Conn. 1972) (limited voting for school boards). 

     50 See Latino Political Action Comm. v. City of Boston, 609 F. Supp. 739, 744 (D.Mass. 1985) 
(noting use of limited voting in at-large primary elections for Boston City Council and Boston 
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Philadelphia has used this method since 1951 for its at-large council seats, and most Pennsylvania 
counties, except those under home rule charters, elect county commissioners under a limited 
voting system in which a voter can vote for only two candidates for the three seats to be filled.51 
Limited voting has also been  used in city council elections in several Connecticut cities, in local 
school board elections in that state, and in local elections in Rome, New York.52 Limited voting 
has been used for elections to the national legislatures in Japan and in Spain. In the Japanese 
House of Representatives, most districts are three-four- or five-member districts, with each voter 
casting one vote. In Spain, the basic rule is that each province is a four-member district for the 
election of the Senate, with each voter casting three votes.53 

There has been a recent upsurge of interest in limited voting in Voting Rights Act 
litigation. Some voting rights advocates have found limited voting  within large multi-member 
districts to be superior to the traditional single-member district remedy in those jurisdictions 
where there are substantial minority populations but the minority is geographically dispersed so 
that it is difficult to create compact predominantly minority districts. Limited voting systems have 
been adopted as part of settlement agreements in Voting Rights Act cases in twenty-one 
municipalities in Alabama.54 One study of 14 of those municipalities found that the number of 
seats in the local legislature was either 5 or 7, and the number of votes a voter could cast was 
either 1 or 2. Due to limited voting, African-Americans were elected to local legislatures in 
communities where they constituted 10.2%, 14.6%, 23.5%, 26.3%, 32.2%, and 38.5% of the 
population.55 Like Alabama, courts in North Carolina have also  approved settlements that 
authorize limited voting to improve minority representation in local governments.56 African-

 
School Committee). 

     51 B. Grofman, L. Handley & R. Niemi, Minority Representation and the Quest for Equality 
125 (1992). 

     52 See Leon Weaver, "Semi-Proportional and Proportional Representation Systems in the 
United States," in A. Lijphart & B. Grofman, Choosing an Electoral System: Issues and 
Alternatives 197-97 (1984); B. Grofman, L. Handley & R. Niemi, supra, at 125. 

     53 See generally A. Lijphart, R. Lopez Pintor, and Y. Stone, "The Limited Vote and the Single 
Nontransferable Vote: Lessons from the Japanese and Spanish Examples," in B. Grofman and A. 
Lijphart, Electoral Laws and Their Political Consequences (1986). 

     54 See, e.g., Dillard v. Town of Cuba, 708 F. Supp. 1244 (M.D. Ala. 1988) (upholding 
settlement of vote dilution claims against two towns that used replaced at-large elections for 
town councils with limited voting plans, and noting prior approvals of limited voting settlements 
in eleven other towns and pending limited voting settlements in four more towns). 

     55 Engstrom, “Modified Multi-Seat Election Systems as Remedies for Minority Vote 
Dilution,” 21 Stetson L. Rev. 743, 758-59 (1992). 

     56 See Cleveland Co. Ass’n for Government v. Cleveland County Board of Commissioners, 
965 F. Supp. 72, 80 (D.D.C. 1997); Moore v. Beaufort Co., North Carolina, 936 F.2d 159 (4th 
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Americans have been elected to county commissions and school boards in North Carolina under 
limited voting arrangements that provided for one vote per person in elections to three-member 
at-large boards in jurisdictions in which blacks accounted for 31% to 36% of the voting age 
population.57 Limited voting arrangements have also been adopted as a result of settlements of 
vote dilution lawsuits in Augusta, Georgia, and the Phoenix Union High School District School 
Board.58  

 
Cumulative Voting 

 
Description 
 

Like limited voting, cumulative voting (“CV”) is a device for enhancing minority 
representation within the context of multi-member districts. Unlike limited voting, in cumulative 
voting, each voter may cast as many votes as there are positions to be filled. But a cumulative 
voting system enables a voter either to vote for candidates for all the positions to be filled or 
instead to cumulate his or her votes behind those candidates he or she prefers most intensely. 
Typically, the only restriction on the distribution of votes among the candidates is that the votes 
be cast in whole units. In a district in which three seats are to be filled, a voter could cast three 
votes for one candidate; two votes for one candidate, and one vote for a second candidate; or one 
vote for each of three candidates.    

By lifting the constraint of one vote for any particular candidate, cumulative voting 
permits minority voters to cast a more effective form of "single-shot" voting than is possible in a 
regular multi-member district election. Under the usual single-shot strategy, a group's voters cast 
a vote for a candidate they wish to elect, but then withhold the rest of their votes from all the 
other candidates so as not to add to the vote totals of those candidates. With cumulative voting, 
the minority group members need not withhold their remaining votes, but can cast them for the 
candidates they prefer most intensely without contributing to the vote totals of those candidates 
they prefer only weakly. Cumulative voting, thus, allows minority voters to concentrate their 
votes to increase their opportunity to elect candidates of their choice. 

Like limited voting, cumulative voting relies on the threshold of exclusion concept. The 
threshold of exclusion for cumulative voting is 1/(1+N) + 1, where N=the number of seats to be 
filled. The formula is the same as that used for limited voting where voters are limited to just one 
vote. In a three-seat district with cumulative voting a minority's candidate can win a seat if the 
minority casts one vote more than 1/(1+3) or 25% of the total vote. In a district with 1,000 votes, 
a minority with 251 votes can win a seat even if none of the other 749 voters casts a single vote 

 
Cir. 1991).  However, the Fourth Circuit has determined that cumulative voting may not be 
ordered by a court where the locality prefers to remedy a Voting Rights Act violation with a 
single-member district plan. See McGhee v. Granville Co., North Carolina, 860 F.2d 110 (4th 
Cir. 

     57 Engstrom, supra, at 759-60. 

     58 Id.  
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for the minority's candidate, provided that all 251 minority voters cast all of their votes for the 
minority's candidate. That candidate would receive 753 votes. The 749 majority voters would cast 
2,247 votes (749 x 3). If those votes were spread evenly over just three candidates, no one 
candidate backed by the majority would receive more than 749 votes, and the minority-preferred 
candidate would squeeze by. If the majority's vote were spread over more candidates, or if the 
majority gave a disproportionate share of votes to one candidate, then it would be even easier for 
the minority-preferred candidate to get by the third majority-preferred candidate and win a seat.  

 
History and Current Use 
 

Cumulative voting has also had a history of use in the United States. From 1870 to 1980, 
the members of the lower house of the Illinois legislature were elected from three-member 
districts through the use of cumulative voting. It was “based on a bargain between the major 
parties” that enabled Republicans to be elected from Democratic areas and vice versa. Although 
Illinois voters voted to keep cumulative voting in 1970 in a separate ballot question presented as 
part of a referendum on a new state constitution, they voted to abolish the cumulative voting 
system in 1980 as part of a ballot measure to shrink the size of the legislature.59 

As with limited voting, there has been a resurgence of interest in cumulative voting 
because of the Voting Rights Act. Probably the most important instance of the modern use of 
cumulative voting was its adoption in municipal elections in Alamogordo, New Mexico in 1987. 
Alamogordo replaced a seven-member at-large council with four single-member districts, and 
three at-large seats to be elected under cumulative voting. One of the four single member districts 
was majority-minority, but due to the dispersion of Hispanics -- who accounted for 21% of the 
voting age population -- around the city plaintiffs did not feel that a seven single-member district 
arrangement would provide two secure minority seats. In the initial election for the three at-large 
seats, there were eight candidates -- seven Anglos and Hispanic. The Hispanic candidate placed 
third in the total vote, and clearly benefitted from cumulative voting: 50% of Hispanic voters 
reported casting all three of their votes for her, and another 23% reported casting either one or 
two votes for her.60 Cumulative voting has also been used to enhance minority representation, 
particularly Hispanic representation, in at least fifteen Texas municipal councils or boards of 
education.61 

The adoption of cumulative voting led to the election of a Native American to the Sisseton 
Independent School District board in South Dakota. About 34% of the population in the district 
was Native American but Native Americans had only rarely won elections to the at-large board. 
Following a lawsuit the board agreed to adopt cumulative voting, and a Native American finished 
first among seven candidates contesting three seats. According to an exit poll, 93% of the Native 
Americans who voted cast all three votes for the Native American candidate, who won despite 

 
     59 See Weaver, supra, at 198-99. 

     60 Engstrom, supra, 21 Stetson L. Rev. at 752-54. 

     61 See Robert R. Brisket & Richard L. Engstrom, Cumulative Voting and Latino 
Representation: Exit Surveys in Fifteen Texas Communities, 78 Soc. Sci. Q. 973 (1997). 
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receiving only 14% of votes cast by whites.62 
Cumulative voting was also adopted, again as part of a settlement to a vote dilution 

lawsuit, by five local governments in Alabama.63 “Despite having African American populations 
that ranged from only 10.3% to 11.9%, an African American was elected for the first time to the 
governing board of each of these jurisdictions under cumulative voting rules.”64 Cumulative 
voting also enabled African Americans to win one of five at-large seats city council in Peoria, 
Illinois, where they constituted 20.9% of the population.65 Several federal district court efforts to 
impose cumulative voting on local government, however, were ultimately reversed by the courts 
of appeals either because there was no underlying Voting Rights Act violation or because the 
district court lacked authority to reject the local government’s proposed single-member district 
remedy.66  
   
Cumulative Voting and Limited Voting Compared 

 
Cumulative voting differs from limited voting in two ways. On the one hand, it may be 

slightly superior to limited voting in the sense that no voter is deprived of the opportunity to vote 
for a separate candidate for each seat to be filled; rather, cumulative voting gives voters the 
choice of either voting for a candidate for each seat to be filled or voting strategically to 
maximize the chances of success of the most intensely preferred candidate. On the other hand, 
cumulative voting is slightly more complex than limited voting. Voters would have to be 
instructed that they may cast multiple votes for the same candidate, and voting machines would 
have to be modified accordingly. Critics have expressed concern about the possible complexity, 
but evidence from the jurisdictions using cumulative voting suggests that the complexity concern 

 
     62 Id. at 754. See also Richard L. Engstrom & Charles J. Barrilleaux, Native Americans and 
Cumulative Voting: The Sisseton Wahpeton Sioux, 72 Soc. Sci. Q. 338 (1991) 

     63 See, e.g., Dillard v. Chilton Co. Board of Educ., 699 F. Supp. 870 (M.D. Ala. 1988) 
(upholding settlements of vote dilution lawsuits that provided for cumulative voting in elections 
to county commission and to board of education, and noting approval of cumulative voting as 
settlement in another Alabama case, and two pending settlement proposals that adopt cumulative 
voting). 

     64  Engstrom, supra, 21 Stetson L. Rev at 756-57. 

     65 Id. See also Larry T. Aspin & William K. Hall, Cumulative Voting and Minority 
Candidates: An Analysis of the 1991 Peoria City Council Elections, 17 Am. Rev. Pol. 225 
(1996). 

     66 See McCoy v. City of Chicago Heights, 223 F.3d 593 (7th Cir. 2000), reversing 6 F. Supp.2d 
973 (N.D. Ill. 1998); Cane v. Worcester County, Maryland, 35 F.3d 921 (4th Cir, 1994), 
reversing 847 F. Supp. 369 (D.Md. 1994); Cousin v. Sundquist, 145 F.3d 818 (6th Cir, 1998), 
reversing Cousin v. McWherter, 904 F. Supp. 686 (E.D. Tenn. 1995). 
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has been overstated.67 
 
 

Single Transferable Voting/ Preference Voting68 

 
Description 
 

Single Transferrable Voting (“STV”) is a preference voting system. Each voter is 
provided with a single vote, but is allowed to rank order candidates to reflect his or her relative 
preferences among them. Ranking candidates in order of preference enables votes that would be 
“wasted” on one candidate to be transferred to another candidate. Votes can be “wasted” if they 
are “surplus” votes for a candidate who would win without that vote, or if they are cast in support 
of a losing candidate. STV saves wasted votes by providing for the transfer of the vote to the next 
ranked candidate on a voter's ballot. STV, thus, increases the proportion of voters in an election 
whose vote will ultimately contribute to the election of a candidate. This benefits electoral 
minorities whose votes would otherwise be “wasted” on losing candidates. 

The winning candidates in an STV election are those whose votes equal or exceed a 
specified number. This number is based on the “Droop quota,” which is the quotient obtained 
when the total number of ballots cast is divided by the number of seats to be filled, plus 1. The 
formula is:   V/(N+1) + 1, where V is to total number of votes cast and N is the number of seats to 
be filled. This is the lowest possible number of votes that can be required for election and yet 
limit the number of individuals elected to the number of seats to be filled.  

If there are three seats to be filled, and 1000 votes have been cast, the Droop quotient is 
1000/(3+1) + 1, or 251. In an STV election, a candidate who gets 251 first-place votes is 
automatically elected. If a candidate meets the quota on the first ballot, then the candidate's 
“surplus” votes are redistributed to the second choices named by those voters, and a new set of 
vote totals is determined. If no candidate receives the quota on the first count, the last place 
candidate is eliminated, and his or her votes are transferred to the next ranked candidates on these 
ballots, and a new set of vote totals is determined. 

Transferring the votes of losing candidates is straightforward. All of the ballots of an 
eliminated candidate are simply transferred to the voters’ next choices. The transfer of the surplus 
votes of winning candidates is more complicated, and several methods are used. One is simply to 
declare a candidate elected once his or her vote matches the quota, and treat all remaining ballots 
as surplus. A second, used in Ireland where STV is the basic election system, is to select 

 
     67 Richard L. Engstrom & Robert R. Brisket, Cumulative Voting Too Complex? Evidence 
from Exit Polls, 27 Stetson L. Rev. 813 (1998); see also Richard H. Pildes & Kristen A. 
Donoghue, Cumulative Voting in the United States, 1995 U. Chi. Legal Forum 241, 284-85 
(cases study of cumulative voting in Chilton County, Alabama suggests that any confusion 
diminishes over time and has not affected turnout). 

     68 See generally, Engstrom, “The Single Transferable Vote: An Alternative Remedy for 
Minority Vote Dilution,” 27 U. S.F. L. Rev. 781 (1993). 
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randomly among the winning candidate's ballots. A third method, “probably the preferable one 
now that computers can be used to count votes,”69 is to redistribute a winning candidates votes 
according to the proportion of the total ballots allocated to the winning candidate on which each 
respective other candidate has been identified as the next choice. 

STV offers a group united behind a candidate the same opportunity to elect that candidate 
as does a one-vote limited voting system or cumulative voting. The Droop quota functions as a 
threshold of exclusion for STV and it generates the same threshold as a cumulative voting or one-
vote limited voting system. An organized 25% + 1 minority can win one seat in a three-seat 
jurisdiction under all three systems.   

STV, however, “has a distinct advantage over these other systems in that it can better 
accommodate intra-group competition.”70 In a limited voting or cumulative voting election (as 
well as in a majority-minority single-member district), a dispersion of the minority vote across 
two or more minority-preferred candidates could be fatal to the election of any minority-preferred 
candidate. Minority voters would have to be tightly coordinated behind a single candidate. In 
practice, this may be difficult to achieve. Under STV, however, there can be intra-group 
competition without canceling out the group's opportunity to elect a candidate of its choice. 

For example, assume an election with 1000 voters, 300 minority voters and 700 majority 
voters; 3 seats to be filled; 2 minority-preferred candidates and 3 majority-preferred candidates. 
Assume also that the majority votes only for majority-preferred candidates; that it spreads its first 
place votes evenly (233 or 234 per candidate) and that majority voters subsequent preferences are 
only for majority candidates. Assume, the minority voters split, 170 first-place votes for candidate 
A and 130 first-place votes for candidate B, and that voters for B list A as their second choice. 

In order to win, a candidate needs a Droop quota, that is,   
1000 (total votes)/[3 (total seats) +1]     + 1, 

or 251 votes. On the first count, Candidate B would be eliminated. But B's voters would have 
listed A as their second choice, and on the second round B's votes go to A, giving him 300 and a 
seat. Subsequently, the weakest majority candidate would be eliminated and the other two 
majority representatives elected. 

In effect, STV can function as both a primary election and a general election 
simultaneously, with voters registering both their most intense preference, and their second (and 
more) choices who may have a better chance of election. Under STV voters can also cross group 
lines, perhaps naming as their first choice a member of their own racial or ethnic group but also 
listing members of other groups as lower-ranked choices, thus giving them an opportunity to 
support their own group's candidate and also -- once their candidate has either clearly won or 
clearly lost -- giving support to the most attractive candidates of other groups. This may also 
encourage candidates to appeal across group lines for the second- or third-place votes of members 
of another group since those votes might enable such candidates to win seats without undercutting 
the principal choices of the other group. Indeed, candidates from different groups might seek to 
run together. 

 
     69 Id. at 790. 

     70 Id. at 791. 
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History and Current Use 
 

Approximately, two dozen cities adopted STV for elections to city councils in the period 
between 1917 and 1950, although only Cambridge, Massachusetts uses the system today. STV 
was used for the election of the nine-member city council in Cincinnati, Ohio from 1924 to 1957 
and there have been efforts to restore STV in Cincinnati.71 STV was used in the election of New 
York City community school board members. In the last several years, there have been efforts to 
adopt STV in local elections in several cities in Minnesota, including Minneapolis.72 San 
Francisco recently adopted a  version of STV, known as instant run-off voting, for elections to its 
city council. STV is used for all public elections in the Republic of Ireland and for the election of 
the upper house of Parliament, and some provincial elections, in Australia.  

 
Preferential Voting Compared with Limited and Cumulative Voting 
 

As noted, one great  advantage of STV over cumulative and limited voting is that it 
permits intra-group disagreement without forfeiting minority group strength. STV gives voters 
more choices than does limited voting: An STV voter has just one first-place choice but can rank 
order as many second-, third-, fourth-place, etc candidates as there are seats to be filled. And 
unlike cumulative voting, there is no risk of "wasting" votes, that is, of voters unnecessarily 
giving a candidate "surplus" votes, since those votes can be counted towards a voter's second 
choice candidate once the first-choice candidate is elected. Moreover, unlike limited and 
cumulative voting, which encourage voters to concentrate on their top choices and either 
eliminate (limited voting) or discourage (cumulative voting) voting for other candidates, STV 
enables voters to vote for as many candidates as there are seats without frustrating the voters’ 
ability to give priority to a first-choice candidate. STV can also reduce polarization and encourage 
candidates to campaign for votes outside their primary constituency because with STV, a 
candidate can say to a group of voters, “I know candidate A is your first choice, but please give 
me your second place votes.”    

 STV also has one great drawback: it is a relatively complicated system. Voters have to be 
instructed concerning the opportunity to cast rank-order preference votes; the voting technology 
has to be modified accordingly; and the process of reallocating votes can be time-consuming. 
STV is also a relatively uncommon system and might be considered “exotic” by the voters. 

 
Conclusion 

 
Single-member districts have many advantages. First, any given number of representatives 

in  a legislature – or delegates to a convention – a single-member district will be smaller than a 

 
     71 Id. at 792-806. 

     72 Tony Anderson Solgard & Paul Landskroener, Municipal Voting Reform: Overcoming the 
Legal Obstacles, 59 Bench & Bar of Minnesota 16, 18 (2002). 
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multi-member district. Small size allows constituents greater access to their representatives (and 
vice versa),  “allows for the possibility of greater delineation of geographical interest, and can 
facilitate grass-roots political movements.”73 Similarly, because they are smaller, single-member 
districts are also likely to be cheaper to campaign  in, so that campaign finance costs will pose a 
lower barrier to entry than in multi-member districts. Moreover, to the extent that the distinctive 
interests in a state are territorially- or geographically-based, single-member districts facilitates the 
representation of such territorial or geographic communities. Indeed, single-member districts are 
very effective at providing representation for large, territorially concentrated groups. Moreover,  
“single member districts, if properly drawn, offer the voter the advantages of election simplicity, 
understandability, and, perhaps a sense of community. How the ballots are counted, and how a 
winner is determined are clear.”74  

Single-member districts also have significant disadvantages. First, minorities – whether 
ethnic, political, or other – that are territorially dispersed will find it difficult to form a majority in 
any one district and thus may be unable to win effective representation. Second, district lines are 
subject to manipulation – gerrymandering – so that the resulting districts may not be provide for 
fair representation of the entire state or locality. Third, single-member districts may promote both 
noncompetitive contests within districts and polarization within a legislature. If, whether due to 
gerrymandering or the territorial concentrations of particular groups of voters, a district is 
dominated by one ethnic group or party, then elections within that district may be one-sided and 
the representatives elected may see their role as primarily representing the distinctive views of 
their districts.  In multi-member districts and at-large elections, candidates have a greater 
incentive to appeal to, and to think about the interests of, the entire jurisdiction. 

The fundamental problem with at-large elections or multi-member districts – the 
overrepresentation of the majority by potentially enabling the majority to win all seats in a 
jurisdiction – can be cured by one of the alternative voting systems. Indeed, alternative voting 
systems can be quite effective at providing for minority representation – particularly the 
representation of nonterritorial minorities – however, like all multi-member systems, they 
produce larger districts and may provide reduced representation for geographic interests.  
Moreover, in the American context they do seem a little exotic. 

Although one advantage of the use of an alternative voting system is that it reduces the 
significance of districting – and thus the consequences of gerrymandering – some districting is 
still likely to be required for a statewide election. It seems unlikely that a state like New Jersey 
would want to elect an entire constitutional convention on a statewide basis. That would provide 
no representation of geographic interests and would lead to very costly delegate election 
campaigns. Moreover, on the assumption that the convention would be at least as large as the 
upper house of the legislature – that is 40 members – any voting plan under than a very tightly 
limited LV system would force voters to evaluate and vote for a very large number of candidates.  

Thus, most likely, an alternative voting plan would involve some use of districts, – 

 
     73 Paul L. McKaskle, “Of Wasted Votes and No Influence: An Essay on Voting Systems in the 
United States,” 35 Houston L. Rev. 1119, 1141 (1998). 

     74 Id. at 1142. 
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possibly in addition to a number of statewide at-large delegates – with the election of a number of 
delegates from each district, subject to an LV, CV or STV rule that limits the power of the 
majority. One possibility would be the use of existing state senate or assembly districts,  but 
instead of electing one delegate per district, elect three or four.75 This has the advantage of using 
district lines that already satisfy one person, one vote, and have survived a vote dilution 
challenge, albeit one focused only on Essex County.  Turning these districts into multi-member 
districts subject to an alternative voting mechanism would permit continuing representation of the 
territorial interests currently represented, while enabling better representation of the minorities – 
racial, ethnic, and political – within the current districts.  

Of course, there would remain other issues – not only the number of representatives per 
district, and which particular voting system, but also the appropriate threshold of exclusion. For 
example, in a four-member district under an LV plan, each voter could be limited to one, two or 
three votes. The fewer votes the voter has, the lower the threshold of exclusion. Similarly, in a 
CV system, each voter could be allowed to cumulate all her votes, or just some of them. That 
would also affect the threshold of exclusion. For an STV system, the number of seats effectively 
determines the threshold of exclusion; the more seats there are per district, the better chance a 
minority has of winning a seat.   

Any plan has trade-offs and issues. Single-member districts provide simplicity, 
familiarity, smaller constituencies, and geographic representation. But they are weaker at 
representing smaller, non-territorial minorities, and interests that cross geographic lines, and the 
district lines are subject to manipulation. Multi-member districts with an alternative voting rule 
are more complex, unfamiliar, and use larger units, but they can better represent smaller, non-
territorial minorities and non-geographic interests. Different permutations of different alternative 
voting plans have different implications for the degree of minority representation within a district 
and within a state as a whole. Ultimately, the voting rules chosen can affect the process for 
selecting delegates and the composition of the convention.  

 

 
     75 The New York State Constitution provides for a constitutional convention composed of 
fifteen delegates elected state-wide plus three delegates elected from each of the state’s 62 senate 
districts. 
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During the 1990s state and local governments across the United States
engaged in a recurring activity called redistricting, the revision of the bound-
aries of the geographic districts used to elect members of the U.S. House of
Representatives, state legislatures, and many local legislative bodies. Altering
these districts has often been a contentious process, but it was particularly con-
flictive during the 1990s. It provoked a “political melee” in one state (Aguilar
1998, 797) and one of “the most intense, combative, and divisive political bat-
tles” in the history of another (Holmes 1998, 191). In a third state, the revision
of district lines stimulated “levels of partisan acrimony unparalleled in any-
one’s memory” (Scher, Mills, and Hotaling 1997, 224). In yet another, it
resulted in “a protracted process that was heated, confusing, and controversial”
(Sellers, Canon, and Schousen 1998, 270). 

Redistricting also stimulated extensive and expensive litigation. People
feeling adversely affected by the results took their complaints to court at
unprecedented rates (Weber 1995). The redistricting process, which began in
1991 following the release of new population figures from the 1990 census,
had not reached closure in some settings as late as 1999. Litigation concern-
ing congressional districts in Florida and North Carolina, state legislative dis-
tricts in Alabama, Louisiana, and North Carolina, and local election districts
in, for example, Lawrence, Massachusetts; Dooly County, Georgia; and Dal-
las County, Alabama, was still pending late that year.1 The 1999 councilman-
ic election in Chicago was held under a new ward map that was revised, under
court order, in late 1998 (Barnett v. City of Chicago 1998). In some settings
the revision of district boundaries became almost a continuous activity, as
redistricting was followed by “re-redistricting,” sometimes more than once
(Kubin 1997, 837 n. 1; see also Engstrom and Kirksey 1998).

Almost all of this litigation concerned allegations of “gerrymandering” in

1

The Political Thicket, Electoral Reform,
and Minority Voting Rights

3

Richard L. Engstrom

r/e 1.qx  1/8/1  12:03 PM  Page 3

BOE Voting 000159



one form or another. Gerrymandering refers to “discriminatory districting
which operates unfairly to inflate the political strength of one group and deflate
that of another” (Dixon 1971a, 29). The groups at issue in these allegations
were usually, but not always, African Americans and/or Latinos, the largest
racial and language minority groups in this country. Allegations of gerryman-
dering against African Americans and Latinos have been common in Ameri-
ca’s redistricting experience and were again so in the 1990s. But that decade
also witnessed a new type of gerrymandering allegation—one maintaining that
district lines had been unfairly manipulated to favor, rather than disadvantage,
these groups. Numerous districting plans were adopted that contained one or
more odd-shaped, contorted districts in which African Americans or Latinos
constituted numerical majorities of sufficient size to provide them with oppor-
tunities to elect representatives of their choice. The original source of the
expression “gerrymander,” a convex-shaped state senate district adopted in
Massachusetts in 1812 (figure 1.1), looked like a model of compactness com-
pared to many of these new majority-minority districts. The shapes of some of
these new districts were said to resemble “four spiders having an orgy” (figure
1.2), “a pair of earmuffs,” (figure 1.3), and the mark of Zorro (figure 1.4).2

Whites or Anglos challenging majority-minority districts found a receptive
audience in the Supreme Court. A majority of that Court has imposed new
constraints on the intentional creation of such districts, constraints that do not
apply to the creation of districts designed to accomplish other purposes, such
as to advantage particular incumbents, a particular political party, or even vot-
ers of a particular socioeconomic or European ethnic background. While the

4 Richard L. Engstrom

Fig. 1.1 The Massachusetts gerrymander of 1812.
Source: Boston Globe, March 26, 1812.
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precise nature of the new constraints is not yet clear, they no doubt will reduce
the number of majority-minority districts adopted by many states and locali-
ties in the future. The round of redistricting following the 2000 census of pop-
ulation therefore is expected to result in fewer such districts than did the post-
1990 round. Given that majority-minority districts have been the major
medium for the election of minority representatives in this country, due to the
persistence of racially polarized voting, a reduction in the number of such dis-
tricts is likewise expected to result in fewer minority representatives on gov-
erning bodies across the country. 

Much of the conflict associated with the revision of district lines could be
avoided, as well as the expensive litigation that so often follows these deci-
sions, by the adoption of other election systems that are as democratic as, if
not more democratic than, those currently in place. These alternative election
systems can also provide a context in which minority voters have realistic
opportunities to elect candidates of their choice without manipulating district
lines in the way the Supreme Court has found objectionable. A retrogression
in minority electoral opportunities, in short, could be avoided by the adoption
of these systems. 

This chapter reviews the interests at stake in, and the conflictive nature of,
the redistricting process. Special attention is devoted to the new allegations of
racial gerrymandering in favor of minorities and the Supreme Court’s response
to these allegations. The new constraints that the Court has imposed on dis-
tricts designed to empower minorities are identified and their ambiguity is
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Fig. 1.2 Texas Congressional District 18: “Four
Spiders Having an Orgy.” Source: Bush v. Vera
1996, 988.
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highlighted. Alternative electoral arrangements—in particular limited, cumu-
lative, and preference voting systems—that could eliminate many of the ger-
rymandering allegations, racial and otherwise, that are inherent in the redis-
tricting process, and thereby reduce greatly the conflict and the expensive
litigation associated with that process, are identified and evaluated. The argu-
ments against these systems advanced by their opponents, or by those who
simply prefer to retain advantages provided them by the current arrangements,
are reviewed and evaluated. The predicted negative consequences of employ-
ing these alternative systems are compared, when possible, with the recent
experience with these systems in this country and are found to be without
empirical support. Finally, I argue that the significant benefits that result from
conducting elections under these arrangements justify much more serious con-
sideration of them in this country. Electoral systems such as limited, cumula-
tive, and preference voting can reduce the political conflict and litigation that
currently result from revising district lines and bring us closer to the goal of
“fair and effective representation” for all people (Reynolds v. Sims 1964,
565–66). 

Redistricting Conflicts

The redistricting process, often called reapportionment, begins anew after each
decennial census. These revisions are required by U.S. Supreme Court deci-

6 Richard L. Engstrom

Fig. 1.3 Illinois Congressional District 4: “A
Pair of Earmuffs.” Source: 1992, The Wash-
ington Post. Reprinted with permission.
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sions, beginning in the 1960s, that held that geographic districts used to elect
legislators must comply with the “one person, one vote” rule.3 This rule, in
application, means that the districts used to elect members of a particular leg-
islative body must contain approximately the same number of people.4 New
census figures almost always reveal that districts no longer satisfy this require-
ment and therefore need to be rearranged. One might think that bringing dis-
tricts into compliance with such a straightforward rule would be a relatively
simple task, but it has not been so. To the contrary, every decennial census
since 1960 has stimulated “reapportionment wars” in states and localities
across the country (see, e.g., Engstrom 1992b, 4; Kousser 1998, 137; Aguilar
1998, 797). Redistricting following the 2000 census promises to follow the
same pattern.

In other democracies with similar election systems—winner-take-all elec-
tions, by simple plurality or majority vote, within geographic districts—the
revision of district boundaries is typically the responsibility of independent
commissions that are under instructions to disregard political considerations
when deciding where to place district lines.5 In the United States, however, the
responsibility for revising election districts is almost always placed, at least
initially, with an elected legislative body. State legislatures are typically
responsible for revising the districts used to elect their own members, as well
as those used to elect members of the U.S. House of Representatives from that
state. Local legislative bodies, such as county boards, municipal councils, and
school boards, are likewise usually responsible for revising the districts used
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Fig. 1.4 Louisiana Congressional District 4:
“The Mark of Zorro.” Source: 1992, The Wash-
ington Post. Reprinted with permission.
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to elect their members. The legislative battles over district lines have been said
to be “among the most contentious in American politics” (Silverberg 1996,
913). Indeed, the periodic revision of district boundaries has been identified as
“one of the most conflictual forms of regular politics in the United States”
(Gelman and King 1996, 207). Studies of the revision of district boundaries
employ expressions like “virulent,” “acrimonious,” and “nasty” to describe the
legislative conflicts that result (see Kousser 1998, 207; Holmes 1998, 221;
Scher, Mills, and Hotaling 1997, 237). One participant in the process has said,
“It is the bitterest, cruelest, most partisan, most divisive issue I’ve ever run
into” (Attlesey 1996, 44A). Redistricting has even been called “the blood sport
of politics” in this country (Aleinikoff and Issacharoff 1993, 588). 

Conflicts over district boundaries are not contained solely within the leg-
islative bodies that adopt the lines. Those outside legislative halls with an
interest in where the lines are placed have themselves engaged in “name call-
ing and finger pointing” (Bybee 1998, 56; see also Scher, Mills, and Hotaling,
1997, 215–18). Nor, as noted above, is the issue always resolved in the legis-
lature. In many instances the districting decisions made by a legislature
become a subject for judicial evaluation. The legislative battle, in short, is fol-
lowed by the “bloody combatants heading off to the courthouse” to continue
the fight (Kubin 1997, 855). A round of “expensive and caustic litigation” is
now an expected part of the redistricting process in many states and localities
(Issacharoff 1995, 68).6

Not every redistricting experience is especially divisive, but redesigning
districts is always potentially conflictive. While stimulated by the need to
bring districts into compliance with the one person, one vote rule, the battles
themselves have little to do anymore with concerns that the districts be
equipopulous. The conflictive potential relates to who is grouped with whom,
rather than how many people are grouped together. Numerous districting plans
can be drawn that satisfy the basic one person, one vote requirement but have
vastly different electoral consequences, or at least expected consequences. It is
these potential consequences that make the process so contentious.

Political Consequences of Redistricting

One of the most immediate consequences of redistricting is the effect that new
districts have on the reelection prospects of incumbent legislators. A legislator
might find that the partisan complexion of the new district is not as favorable as
that of the previous district. A Democratic incumbent could be faced with more
voters inclined to support Republicans, or a Republican incumbent faced with
more voters inclined to support Democrats. Key constituents, such as campaign
workers or contributors, could be removed from a legislator’s district. Often
worse, from the incumbents’ perspective, two or more incumbents could be
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placed in the same district, forcing them to compete with each other for reelec-
tion. Redistricting, in short, can become a matter of political survival. Accord-
ing to a state legislator who has been through the process, redistricting “makes
political enemies out of neighbors” (Holmes 1998, 207). Not surprisingly,
given these intensely personal consequences, the protection of incumbents is
said to be, in many settings, the first de facto rule of redistricting, even though
it may not be included in any list of criteria allegedly followed by those draw-
ing the lines (Hanson 1966, 35; see also Silverberg 1996, 930; Kubin 1997, 853
n. 90). And when incumbent protection is acknowledged, it is often done so
implicitly, through more euphemistic expressions like “preserving the cores of
existing districts” or “minimizing the displacement of constituents” (see Scher,
Mills, and Hotaling 1997, 162–63; Silverberg 1996, 938; Cirincione, Darling,
and O’Rourke 2000, 201, 206–7; see esp. Diaz v. Silver 1997, 104, 122).

Redistricting creates conflict between or among groups of legislators as
well. Partisan battles are particularly common. District lines can affect how
well political parties might do in legislative elections or, more accurately, how
well the votes cast for a party’s legislative candidates might translate into seats
in a legislative body (Gelman and King 1996). The single-member district sys-
tem relied upon so heavily in this country makes district lines an especially
important factor in how votes convert into seats. No matter how the votes are
divided between or among candidates within a particular district, only one
candidate is a winner. When district-based outcomes are added together, it is
unlikely that political parties win seats in proportion to the votes their candi-
dates receive. Indeed, there is a well-documented tendency within this system
for the party whose candidates receive the most votes overall to win a propor-
tion of the seats that significantly exceeds its proportion of the votes. District
lines can be manipulated to try to enhance the translation of votes into seats
for a party by distributing its supporters more advantageously across the dis-
tricts than the supporters of another party. Different parties therefore typically
prefer different plans, and allegations of gerrymandering are hurled back and
forth between party supporters (see, e.g., Scher, Mills, and Hotaling 1997,
235–38; Kousser 1998; Williams 1994). 

Although the one person, one vote rule imposes a serious constraint on the
partisan manipulation of boundaries (see Gelman and King 1996; Jewett
2000), it does not preclude that practice. While American voters are now less
predictable in their support for political parties, and the candidates affiliated
with them, than they have been in the past, partisan predispositions still have
an important impact on their candidate preferences (see, e.g., Abramson,
Aldrich, and Rohde 1999, 167–74, 189–90, 240–42, 290–92; Shea 1999;
Bibby and Holbrook 1999, 104). Districting cartographers take these predis-
positions into account in the line-drawing process. Now that computers are
used to help design districts, the creation of an “equipopulous gerrymander” is
in fact much easier, in a technical sense, than it used to be (see Eagles, Katz,
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and Mark 1999). Data recording the past preferences of voters at the precinct
level, combined with legislators’ knowledge of their local areas, can be used to
evaluate the likely partisan consequences of different districting arrangements.
Not surprisingly, studies reveal that political parties in control of the redis-
tricting process tend to benefit from the districts that result (see esp. Gelman
and King 1996, 210–11). This tendency is no doubt reinforced by the U.S.
Supreme Court’s apparent lack of interest in policing the partisan manipula-
tion of districts (see, e.g., the commentaries by Scher, Mills, and Hotaling
1997, 129–49; and Williams, 1994, 564–68).

Another frequent source of controversy is the projected consequences that
different districting plans have for the representation of racial and linguistic
minority groups. As noted above, this was an especially controversial issue in
many settings during the 1990s. Owing to group-based divisions in candidate
preferences, these consequences usually are much more predictable than the
partisan consequences of different plans. There is a clear tendency for African
Americans and Latinos to prefer to be represented by members of their own
group, and therefore the relative presence of minority group voters within dis-
tricts is strongly related to the election of minority group members. Almost all
African American and Latino legislators have been elected in districts in which
minority group members constitute a majority of the electorate.7

The federal Voting Rights Act protects African Americans and particular
“language minorities”—Latinos, Native Americans, Native Alaskans, and
Asian Americans—from districting arrangements that systematically dilute
their voting strength (79 Stat. 667). A protected minority’s ability to elect rep-
resentatives of its choice can be impeded by dispersing its voters across dis-
tricts and/or by overconcentrating them within one or a few districts. Section
2 of the Voting Rights Act contains a nationwide prohibition on dilutive
arrangements. Section 5 contains a special “preclearance” provision that
requires selected (primarily southern) states and localities to gain permission
from either the U.S. attorney general or a federal district court in Washington,
D.C., to implement a new districting plan. Permission is to be granted only
when there is no discriminatory purpose behind, and no discriminatory effect
will result from, the new plan (see Engstrom 1994). Exactly what these pro-
tections require has been a matter of debate, but in many settings they were
interpreted in the early 1990s to require the creation of as many minority
opportunity districts—districts in which minority voters would have a reason-
able chance of electing a representative of their choice—as possible. In other
settings the adoption of the maximum number of such districts may not have
been viewed as required, but it was seen as a way to immunize a new plan from
a challenge based on the Voting Rights Act. These considerations usually
resulted in an increase in the number of majority-minority districts, which
necessitated a greater rearrangement of districts than would otherwise have
been the case.8
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The residential distribution of minority voters is not always conducive to
creating minority opportunity districts that are neat in appearance. In many
settings such districts could not be created unless the districts had odd or con-
torted shapes. Tentacle-like extensions had to be appended to districts to cap-
ture more minority voters, and/or or narrow unpopulated, or lightly populated,
“land bridges” were used to connect geographically separate concentrations of
minority voters. But residential patterns were not the only factor influencing
the shape of the resulting districts. Incumbent protection and partisan con-
cerns also contributed to the shapes of many of the majority-minority districts
(see, e.g., Shaw v. Hun, 1996, 907, 920, 936–38, Stevens, J., dissenting; Bush
v. Vera 1996, 959, 963–66, 973–75). Indeed, the combination of incumbent,
partisan, and minority voting rights considerations resulted in this latest round
of redistricting being particularly conflictive (see, e.g., Gronke and Wilson
1999, 151, 159; and more generally, Eagles, Katz, and Mark 2000, 136; Web-
ster 2000, 142). 

An increase in the number of minority opportunity districts was inevitably
threatening to the reelection prospects of some white or Anglo incumbents.
The number of legislative seats, and therefore districts, is usually fixed when
district boundaries are revised.9 Any increase in the electoral opportunities of
one group consequently must come at the expense of another.

Increasing the number of majority-minority districts has been widely
believed to have important partisan consequences as well. No demographic
category of voters supports the Democratic Party’s candidates more than
African Americans (Abramson, Aldrich, and Rohde 1999, 92–93, 101–2,
235–38). Latinos, other than Cuban Americans, also tend to be among the
strongest supporters of Democrats (Abramson, Aldrich, and Rohde 1999,
93–96, 235–36; de la Garza et al. 1992, 122, 126–27; DeSipio 1996, 29–31).
When voters from these groups constitute majorities within districts, the dis-
tricts are likely to be “packed” with far more Democratic voters than necessary
to elect Democratic candidates, as whites or Anglos likely to vote for Democ-
rats will be captured within them as well (see Weber 2000, 221–23). The adja-
cent districts, in turn, are said to be “bleached,” or overwhelmingly white or
Anglo, and therefore fertile territory for Republican candidates. In many set-
tings Republicans became proponents of increasing the number of majority-
minority districts. Republicans were regularly accused of favoring these dis-
tricts, not because the districts would benefit minorities, but because the plans
containing them would benefit Republican candidates. This partisan conse-
quence of majority-minority districts was viewed by many as virtually
axiomatic—more majority-minority districts would result in the election not
only of more minority candidates but also of more Republicans.

There was nothing axiomatic about this, however (Engstrom 1995). While
minority opportunity districts could often be drawn in a way that would give the
Republicans an edge in adjacent districts, much depended on who was design-
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ing the districts. There are many ways to draw majority-minority districts and
also many ways to draw the adjacent white or Anglo districts, not to mention
all the other districts within a plan. The partisan bias of plans containing new
majority-minority districts therefore varied depending on which party a plan
was intended to benefit (see, e.g., Gronke and Wilson 1999, 161–69; see also,
concerning state legislative redistricting, Lublin and Voss 2000). 

In some of the states in which new majority–African American congres-
sional districts were created, Democratic control of the redistricting process
allowed the other districts to be tilted in favor of the Democrats rather than the
Republicans. The Democrats, through some very creative line drawing, were
able “to finesse the ‘bleaching’ problem” in these states (Karlan 1998, 742).
Even though white Democratic incumbents would lose minority voters from
their districts, they retained more of their previous constituent base in their
new districts than did the Republican incumbents (Petrocik and Desposato
1998, 625). While these changes would leave some of these white Democrat-
ic incumbents in a less secure position, their districts were still viewed as
winnable, and therefore the overall arrangements were seen as biased in favor
of their party, at least given past, and therefore projected, voting behavior
(Petrocik and Desposato, 1998, 616). These plans were, in short, “friendly” to
the Democrats (Petrocik and Desposato 1998, 630; see also Engstrom 1995a;
Lyons and Galderisi 1995, 867–68; and Lublin 1997, 102, 106–11). This strat-
egy did entail a risk commonly associated with this form of gerrymandering,
however. If the electoral support for the party declined, some of the Democra-
tic incumbents could be vulnerable to defeat.

The North Carolina Example

Congressional districting in North Carolina provides an excellent illustration
of this finessing strategy and its consequences when a party’s electoral for-
tunes change (see, e.g., Gronke and Wilson 1999, 165–66; also, concerning
Louisiana, see Engstrom and Kirksey 1998, 242–46). In 1990 the Democratic
candidates received 53.5 percent of the votes cast in North Carolina’s eleven
congressional districts and won seven districts (63.6 percent). Without the
need to comply with the Voting Rights Act, congressional redistricting might
not have been very controversial in North Carolina, as population growth
reflected in the 1990 census resulted in the state’s gaining another seat in the
U.S. House. The addition of seats usually makes it easier to protect incum-
bents while bringing districts in line with the one person, one vote rule. North
Carolina’s population was 22 percent African American, but none of its con-
gressional districts was a majority–African American district, and no African
American had been elected to Congress from that state since 1898. The cre-
ation of at least one, if not two, majority–African American districts within a
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new twelve-district plan was widely viewed as necessary to comply with the
Voting Rights Act. 

Democrats controlled the redistricting process in North Carolina. The leg-
islature was responsible for adopting a new plan, and Democrats constituted
large majorities in both chambers. The governor, a Republican, did not have
the authority to veto a plan. After adopting a plan containing one
majority–African American district, which the U.S. Department of Justice
refused to preclear, the legislature adopted a second plan with two such dis-
tricts. Both of the majority–African American districts, district 1 (57.3 percent
African American in total population, 53.4 percent in voting-age population)
and district 12 (56.6 percent African American in total population, 53.3 per-
cent in voting-age population) (see figure 1.5), were bizarre in appearance. The
shapes were directly related to the Democrats’ effort to minimize the bleach-
ing problem. Despite the creation of the two new majority–African American
districts, each of the six white Democratic incumbents (the seventh, seventy-
eight years of age and in failing health, had announced his retirement) was
provided with a district in which he still had “a good chance of winning reelec-
tion” (Gronke and Wilson 1999, 169, 166–67; see also Sellers, Canon, and
Schousen 1998, 278; and Lyons and Galderisi 1995, 867–68). This was
accomplished by adopting the risky strategy of “maximizing winnable seats
rather than absolutely safe ones” (Gronke and Wilson 1999, 165). The plan,
approved by the Justice Department, was so favorable to the Democrats that it
reportedly left Republican legislators “apoplectic” (Sellers, Canon, and
Schousen 1998, 280). Indeed, Republicans challenged the plan in federal
court, alleging that it was a Democratic gerrymander. The Republican plain-
tiffs argued that the primary purpose of the plan was “to further the interests
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of white Democratic Congressmen in avoiding competitive elections” (quoted
in Pope v. Blue 1992, 396).

A federal district court, citing Supreme Court precedents, dismissed the
partisan gerrymandering complaint (Pope v. Blue 1992). But the Republicans
no doubt felt that their gerrymandering allegation was confirmed by the 1992
elections. While the Democratic candidates received only a bare majority, 50.7
percent, of the votes cast in the twelve U.S. House elections, they increased the
number of seats they won under the new twelve-seat plan to eight (66.7 per-
cent). African American Democrats were elected in both of the new majority-
minority districts while each of the six white Democratic incumbents seeking
reelection also won. The Republican plaintiffs’ assertion that these incumbents
would not face competitive elections in their new districts proved to be false,
however. The reason the votes for the Democratic candidates translated into
seats so favorably was that five of the Democratic incumbents received less
than 60 percent of the votes cast within their new districts. The strategy of cre-
ating winnable rather than safe seats for the Democratic incumbents paid off
handsomely for the party, at least in 1992.

The federal court that dismissed the partisan gerrymandering complaint
may have been better at reading election returns than the Republican plaintiffs,
however. The court at least appears to have been very prescient when it stated,
at the end of its opinion, “While members of the minority political party in any
redistricted state may be apt to bemoan their fate, they can take solace in the
fact that even the best laid plans often go astray” (Pope v. Blue 1992, 399).
What went astray in North Carolina, as in much of the rest of the South, was
support for the Democratic Party. In the next congressional elections, in 1994,
the vote for Democratic candidates in North Carolina dropped, resulting in a
complete reversal in the partisan division in seats. One Republican incumbent
won reelection unopposed, while Republican candidates won 54.3 percent of
the votes cast in the remaining eleven House elections. This translated into the
Republicans’ now winning seven of the eleven contested seats, and eight over-
all. Republicans won in four districts that had elected Democrats in 1992, win-
ning less than 60 percent of the vote in each. The marginal nature of some of
North Carolina districts was again apparent in the 1996 election, when two of
these seats were recaptured by Democratic candidates who received only 52.5
and 54.4 percent of the vote. The Democrats consequently were able to con-
vert 45.2 percent of the votes overall into half (six) of the seats that year.10

Another Gerrymandering Challenge

The Republican attack on North Carolina’s congressional districts did not
exhaust the legal challenges to the new plan. A second lawsuit challenged the
constitutionality of the new majority–African American districts. This suit,
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brought by white voters, alleged that the creation of these districts constituted
an impermissible racial gerrymander. In response to this complaint, the
Supreme Court legitimized a new type of legal challenge to election district
lines, one that focuses on the shapes and other features of specific geographic
districts. 

The white complainants in North Carolina, although they asserted racial
gerrymandering, did not argue that the new plan unfairly diluted the voting
strength of the white voters in the state. This was no doubt because whites
were still overrepresented in a proportional sense despite the creation of the
two majority–African American districts. While whites constituted 76 percent
of the state’s population and 79 percent of its voting-age population, they were
a majority in ten (83 percent) of the districts. They complained instead that the
majority–African American districts were created “without regard to any
other considerations, such as compactness, contiguousness, geographical
boundaries, or political subdivisions” (quoted in Shaw v. Reno 1993, 637).
Their concept of gerrymandering, in short, was a district-specific notion
divorced from any requirement that a set of districts unfairly advantaged one
group at the expense of another. They argued that the deliberate creation of
these majority–African American districts in and of itself violated their right
to “a ‘color-blind’ electoral process” (Shaw v. Reno 1993, 641–42). This novel
claim was, like its partisan-gerrymandering cousin, found to be without merit
and summarily dismissed by a federal district court (Shaw v. Barr 1992). 

The Supreme Court, however, resurrected the complaint. Through a 5-4
decision in Shaw v. Reno (1993), the Court held that if the plaintiffs were cor-
rect that nonracial districting criteria had been disregarded in the creation of
these districts, the plan could constitute a violation of the Equal Protection
Clause of the Fourteenth Amendment. Justice Sandra Day O’Connor, writing
for the majority, acknowledged that the plaintiffs’ notion of racial gerryman-
dering was “analytically distinct” from the traditional gerrymandering allega-
tion that district lines discriminate by unfairly diluting a group’s voting
strength (Shaw v. Reno 1993, 652). But O’Connor found the plaintiffs’ district-
specific approach to the concept persuasive because, in her words, “appear-
ances do matter” when it comes to districting (Shaw v. Reno 1993, 647,
emphasis added). Indeed, in a statement that makes sense only if one focuses
exclusively on form and completely disregards function, O’Connor found that
“it is unsettling how closely the North Carolina plan resembles the most egre-
gious racial gerrymanders of the past” (Shaw v. Reno 1993, 641). 

It was not the appearances per se of districts that concerned the Court, how-
ever. Districts with “extremely irregular” or even “bizarre” boundaries (Shaw
v. Reno 1993, 642, 644) were not found to be problematic unless those features
appeared to be related to race. O’Connor argued that race-based districting
“threatens special harms,” even when it is intended to be benign (Shaw v. Reno
1993, 649–50). Specifically,
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reapportionment legislation that cannot be understood as anything other than an
effort to classify and separate voters by race injures voters in other ways. It rein-
forces racial stereotypes and threatens to undermine our system of representative
democracy by signaling to elected officials that they represent a particular racial
group rather than their constituency as a whole. (Shaw v. Reno 1993, 650)

The gerrymandering claim recognized in Shaw requires judges to perform
a “different analysis” than they would in a vote-dilution case (Shaw v. Reno
1993,650). One major difference is that the plaintiffs in Shaw-type cases are
not required to prove that they actually have been harmed. Plaintiffs alleging
dilutive gerrymandering, whether racial or partisan, must convince judges that
they are harmed by a set of districts in that their group’s opportunity to elect
candidates of its choice is negatively affected by the district boundaries (see
Thornburg v. Gingles 1986; Growe v. Emison 1993; Johnson v. DeGrandy
1994; Davis v. Bandemer 1986). In cases proceeding under Shaw, however,
plaintiffs alleging racial gerrymandering do not need to convince judges that
the “special harms” identified in O’Connor’s opinion in fact occur. Just the
threat that such harms might occur is sufficient for the Court. A plaintiff chal-
lenging a districting plan therefore only needs to claim that the plan “rational-
ly cannot be understood as anything other than an effort to separate voters into
different districts on the basis of race, and that the separation lacks sufficient
justification” (Shaw v. Reno 1993, 649). 

The determination of whether a particular district is a Shaw-type gerry-
mander has focused on the shape and other features of that district. A single
district can constitute a racial gerrymander, according to the Court in Shaw, if
it was designed without regard to “traditional districting principles such as
compactness, contiguity, and respect for political subdivisions” (Shaw v. Reno,
1993, 647). The burden of proof that plaintiffs face in these cases is simply to
convince judges that race trumped “traditional districting principles” in deter-
mining the design of the districts—that race, in short, was the reason for depar-
tures from these other criteria. Shaw-type cases therefore focus not on the
“special harms” alleged to result from the violations, which remain “purely
theoretical” (Brischetto 1998, 62), but rather on whether these districting prin-
ciples have been violated, and if so, the reasons for the violations.

The majority in Shaw acknowledged that there is no federal constitutional
requirement that these districting criteria be followed in the design of election
districts (Shaw v. Reno 1993, 647). It could have noted as well that there is no
federal statutory requirement either; indeed, contiguity and compactness were
dropped from the federal reapportionment statute in 1929 and have been
excluded from the subsequent statutes, and respect for political subdivision
boundaries has never been included in those statutes (see O’Rourke 1998, 197,
221 n. 5). (Nor were any such criteria required for congressional districts by
the state constitution or statutes in North Carolina [see Shaw v. Hunt 1996,
934–35, Stevens, J., dissenting].) Yet the Court emphasized these principles
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“because they are objective factors that may serve to defeat a claim that a dis-
trict has been gerrymandered on racial lines” (Shaw v. Reno 1993, 647). 

If a district is found to be a racial gerrymander, even for a benign purpose,
the Court held that federal judges must subject it to a standard of review called
“strict scrutiny.” This is the most rigorous level of scrutiny used to determine
whether a state action or policy is consistent with the Equal Protection Clause.
Under this standard, districts that are not “narrowly tailored to further a com-
pelling governmental interest” are unconstitutional (Shaw v. Reno 1993, 658,
emphasis added). What these expressions actually require is far from clear, but
the application of this standard is popularly described as “strict in theory but
fatal in fact.” Indeed, it proved to be fatal to the Twelfth Congressional District
in North Carolina when the Supreme Court, three years later in Shaw v. Hunt
(1996), concluded that it did not satisfy this standard and therefore was uncon-
stitutional.

The Shaw decision stimulated additional litigation in numerous settings in
which majority-minority districts had been adopted following the 1990 census
and also complicated subsequent cases involving more traditional claims of
gerrymandering adverse to minority groups.

Clarifying Standing and Standards under Shaw

The Shaw decision held that the claim of district-specific racial gerrymander-
ing was justiciable, but many questions concerning how such claims are to be
adjudicated were left unanswered. The Court further reinforced the district-
specific dimension to this type of gerrymandering allegation in a 1995 case in
which it held that the special harms identified in Shaw only threaten those
who reside in the gerrymandered district. In United States v. Hays, the Court
vacated a lower court judgment that a majority–African American congres-
sional district in Louisiana was an unconstitutional racial gerrymander. That
judgment, based on Shaw, was discarded because none of the plaintiffs chal-
lenging the district lived in the district. According to the Court, “Voters in
[racially gerrymandered] districts may suffer the special representational
harms racial classifications can cause in the voting context,” but a person
residing in another district, even an adjacent district, “does not suffer these
special harms” and therefore has no standing to challenge the district on this
basis (U.S. v. Hays 1995, 745). Districting of course involves placing an entire
population within a set of mutually exclusive districts, so how one district is
drawn affects other districts, especially those that are adjacent to it. As one
Louisiana congressman noted about the creation of a new majority–African
American district in that state, “How you shape it shapes all the others” (quot-
ed in Engstrom and Kirksey 1998, 243). The fact that the district challenged
in Hays was adjacent to the district in which the plaintiffs lived and that the
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racial composition of one had a direct effect on the racial composition of the
other simply did not matter to the Court. The spillover effects of an alleged
gerrymander do not constitute, according to the Court, “a cognizable injury”
under the Equal Protection Clause (U.S. v. Hays 1995, 746). The plaintiffs in
Hays therefore did not have standing to complain about the majority–African
American district. A plaintiff must live in a district, the Court held, to chal-
lenge that district.11 (This requirement had no impact on the case, other than
to prolong it, as residents of the district were simply added to the list of plain-
tiffs, and the district was again declared unconstitutional [Hays v. State of
Louisiana 1996].)

The evidentiary standard articulated in Shaw was clarified in another 1995
case involving a majority–African American congressional district, Miller v.
Johnson. At issue in Miller was the Eleventh District in Georgia. Justice
Anthony Kennedy noted that the shape of the Eleventh, while irregular, “may
not seem bizarre on its face,” at least when compared to other districts (Miller
v. Johnson 1995, 917). But that did not immunize the district from constitu-
tional attack, he concluded, because Shaw had never held that a bizarre appear-
ance was a necessary condition for a constitutional violation (Miller v. John-
son 1995, 912–13). The issue was whether the district was the result of
race-based districting, which could be demonstrated through shapes and
demographics or through other evidence. Miller provided plaintiffs alleging
that a particular district, by itself, constitutes a racial gerrymander with a more
clearly articulated statement of their burden of proof:

The plaintiff’s burden is to show, either through circumstantial evidence of a dis-
trict’s shape and demographics or more direct evidence going to legislative pur-
pose, that race was the predominant factor motivating the legislature’s decision
to place a significant number of voters within or without a particular district.
(Miller v. Johnson 1995, 916, emphasis added)

The Court returned to its focus on what it identified as traditional districting
principles in Shaw, and explicitly added another, “communities of interest,” to
the list, when it continued:

To make this showing, a plaintiff must prove that the legislature subordinated
traditional race-neutral districting principles, including but not limited to com-
pactness, contiguity, respect for political subdivisions or communities defined by
actual shared interests, to racial considerations. (Miller v. Johnson 1995, 916,
emphasis added)

Strict scrutiny was again fatal, as the Georgia district was also found to be in
violation of the Equal Protection Clause.
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Traditional Districting Criteria

Shaw and Miller have significantly elevated the importance of the four “tradi-
tional districting principles” identified in those decisions: contiguity, compact-
ness, respect for political subdivisions, and recognition of “communities of
interest.” There is little doubt that these criteria will be more important refer-
ents in future districting decisions. Indeed, these criteria now serve, in the
words of Justice O’Connor, as “a crucial frame of reference” in the evaluation
of districts (Miller v. Johnson 1995, 928, O’Connor, J., concurring). Those who
design and/or adopt districting plans will not want to subject their product to
strict scrutiny and therefore will be less inclined to deviate from these criteria.
This will certainly be the case in the design of many majority-minority dis-
tricts. It can be expected to apply to districts more generally as well, if only to
avoid allegations of racial double standards in the application of these criteria.
(Allegations of a racial bias in their application have already resulted from
Shaw and its progeny [see, e.g., Bybee 1998, 151; Kelly 1996, 230, 268; Whit-
by 1997, 141; Karlan 1998, 732, 747; Buery 1999; McKinney 1999, 36–37].) 

Elevating the importance of these criteria in the design of districts might
appear, on first impression, to reduce significantly the number of ways districts
can be drawn and therefore make the districting task much easier. But this is
not the case. To the contrary, the “political thicket” of districting is now even
more entangled, as what exactly these criteria entail is a matter of considerable
confusion. The absence of clear definitions for some of these criteria, as well
as of agreed-upon standards for identifying when they have been “respected”
and when they have been “subordinated,” leaves districting cartographers, and
judges, in a conceptual thicket. This has been apparent in the post-Shaw deci-
sions of the lower federal courts. This ambiguity is exacerbated by the fact that
these traditional criteria are often in conflict rather than in harmony. Empha-
sizing one criterion can interfere with implementing another. Communities of
interest, for example, may not be geographically distributed in a compact fash-
ion and can be split by county and municipal boundaries (see, e.g., Chen v.
City of Houston 2000, 515, 520 n. 13). No agreed-upon hierarchy of these cri-
teria exists to help resolve such conflicts.

Even assuming that these criteria can be clearly defined and readily mea-
sured, and therefore are capable of providing an unambiguous frame of refer-
ence, what exactly the standard for comparison will be also remains unclear.
Will the respect accorded these criteria be measured through deviations from
some absolute standard, deviations from the extent to which they have been
implemented in past plans, or deviations from the extent to which they are
respected in the design of other districts within a plan? Given that the
Supreme Court has acknowledged that none of these criteria is constitutional-
ly required, it is not likely that some absolute standard will be judicially
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imposed.12 Nor, presumably, will the tolerance for deviations from these cri-
teria be less because a gerrymandering allegation concerns race. Justice
O’Connor’s statement, in her concurrence in Miller, that “certainly the stan-
dard does not treat efforts to create majority-minority districts less favorably
than similar efforts on behalf of other groups” (Miller v. Johnson 1995, 928,
emphasis in original) indicates that deviations tolerated in the past, for nonra-
cial purposes, will continue to be acceptable in the racial context. If that is the
law, then the frame of reference will have to allow substantial deviations in
many states and local political jurisdictions, for the application of these crite-
ria has not been particularly strict. Indeed, instances of their subordination to
political considerations have been legion, even when they have been explicit-
ly required by state constitutions or statutes or by city charters (see esp.
Gaffney v. Cummings 1973).

The conceptual ambiguity surrounding these districting criteria and the new
subordination standard is a cause for serious concern. Adherence to these tra-
ditional principles does not extricate those responsible for districting from the
political thicket but confronts them with capricious definitions and contrasting
measurements, as is evident in the litigation spawned by Shaw. Elevating the
legal importance of these criteria without more precise guidelines for their
application will not bring us closer to the goal of “fair and effective represen-
tation” through geographical districting (Reynolds v. Sims 1964, 565–66).
While these criteria may be neutral on their face, districting is unfortunately
an activity in which “the potential for mischief in the name of neutrality is sub-
stantial” (Butler and Cain 1992, 150). 

The districting criteria identified in Shaw and Miller are reviewed below.
Special attention is given to their treatment by the federal district courts in the
gerrymandering litigation spawned by the Shaw decision and to their new role
as a frame of reference in the post-Miller districting process. Unfortunately,
the increased attention given to these criteria has contributed to the conceptu-
al confusion rather than providing clarification.

Contiguity

Contiguity and compactness are criteria widely invoked in the evaluation of
districts. They are conceptually distinct criteria that concern different aspects
of the geographical form of districts. Many state constitutions, statutes, and
local charters require representational districts to be contiguous; far fewer
require that they be compact (see Grofman 1985, 177–83; Pildes and Niemi
1993, 528–31; Lyons and Jewell 1986, 76).

Contiguity is, or at least was, the most straightforward of the criteria iden-
tified by the Court. It is a simple dichotomous concept. A district is either con-
tiguous or it is not. The test for determining this is not complicated: “A con-
tiguous district is one in which a person can go from any point within the
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district to any other point [within the district] without leaving the district”
(Note 1966, 1284). In short, contiguity requires that districts not be divided
into discrete geographical parts.

Prior to Shaw there was little confusion about what contiguity entails. Nei-
ther the concept nor its application was often a matter of dispute. The major
issue concerning contiguity has been whether the ability to travel throughout
a district is a theoretical or a literal requirement. This usually arises when bod-
ies of water connect what are otherwise separate parts of a district. It has been
common for water to be treated the same as land for contiguity purposes. The
Florida Supreme Court, for example, has held that the test for contiguity iden-
tified above “does not impose a requirement of a paved, dry road connecting
all parts of a district,” nor does it require “convenience and ease of travel, or
travel by terrestrial rather than marine forms of transportation” (In re: Consti-
tutionality of SJR 2G 1992, 279). The Florida constitutional mandate that state
legislative districts be contiguous therefore was not violated, that court held,
by “the presence in a district of a body of water without a connecting bridge,
even if it necessitates land travel outside the district in order to reach other
parts of the district” (In re: Constitutionality of SJR 2G 1992, 280; this hold-
ing was noted, without any trace of disagreement, by the U.S. Supreme Court
in Lawyer v. Department of Justice 1997, 581 n. 9). The New York City char-
ter, on the other hand, contains a contiguity requirement that specifies that
there be an actual transportation linkage across any water separating parts of a
district, stating that “there shall be a connection by a bridge, a tunnel, a
tramway or by regular ferry service” (New York City Charter chap. 2, sec.
52[2]). Another issue that has arisen regarding contiguity is whether having
parts of a district that connect only at a point satisfies the criterion (see Cirin-
cione, Darling, and O’Rourke 2000, 196).

Until Shaw, it could be said that “Contiguity is a relatively trivial require-
ment and usually a noncontroversial one” (Grofman 1985, 84). Lower-court
decisions following Shaw, however, have created confusion about what conti-
guity now requires. Some judges have not been convinced that districts that
meet the traditional definition of contiguity satisfy this principle. In a case
involving Louisiana’s congressional districts, for example, a federal court held
that a majority–African American district that was only eighty feet wide in
places complied with this criterion, “but only hypertechnically and thus cyni-
cally,” and that “Such tokenism mocks the traditional criterion of contiguity”
(Hays v. State of Louisiana 1993, 1200). A district court in North Carolina
went even further and held that contiguity had been “disregarded” in that
state’s reconstruction of its Twelfth Congressional District in 1997, finding
that the new district contained “narrow corridors” that left it “barely contigu-
ous” (Cromartie v. Hunt 1998, 8, 12, 13, 28; see also Cromartie v. Hunt 2000,
sl. op. at 12). The expression “technical contiguity” has been applied to other
majority-minority districts in other post-Shaw decisions (see Shaw v. Hunt
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1994, 468; Johnson v. Miller 1994, 1368).13 Some courts have even begun to
treat contiguity as a continuous concept, as if some districts can be viewed as
“more” or “less” contiguous than others (Shaw v. Hunt 1994, 452; see also
Vera v. Richards 1994, 1338, 1342).

This approach to contiguity has been an unfortunate development. It com-
mingles the notion of contiguity with that of compactness, treating the two as
if they are synonymous. A district that is never less than eighty miles wide may
well be “more compact” than one that is eighty feet wide at points, but it
should not be considered “more contiguous” for that reason as well. These are
distinct criteria that concern different aspects of the geographical form that
districts can assume. A district should not be found to violate the contiguity
criterion simply because its shape violates the compactness criterion.14

Compactness

In contrast to contiguity, the compactness criterion has always been a mat-
ter of considerable ambiguity (Webster 2000, 144). It concerns the shape of
districts, not whether they contain geographically discrete parts. Compactness
is a continuous concept. Districts can be considered more or less compact, and
therefore this criterion, unlike contiguity, has been the object of a great variety
of quantitative measurements (see, e.g., Niemi et al. 1990). There is “no gen-
erally-accepted definition” of what exactly compactness entails, however, and
therefore no generally accepted measure of it (Shaw v. Hunt 1994, 452; see
also Johnson v. Miller 1994, 1388).

Compactness is legally required less often than contiguity (Lyons and Jew-
ell 1986, 76), and there is far less consensus about its importance in the design
of districts. The linkage between the shapes districts assume and the quality of
representation district residents receive has long been questioned. As candidly
expressed by one set of commentators:

It is, in truth, hard to develop a powerful case for the intrinsic value of having
compact districts: If the representative lived at the center of a compact district,
he or she wouldn’t have to travel any more than absolutely necessary to cam-
paign door-to-door or meet with constituents, but other than that, uncompactness
does not seem to affect representation in any way. (Backstrom, Robins, and Eller
1990, 152)

A compactness requirement is widely touted, however, as an impediment to
gerrymandering. It will rarely preclude gerrymandering, at least the dilutive
kind, because that type of gerrymandering is not limited to funny-shaped dis-
tricts. Indeed, a compactness rule in some circumstances could even serve as
an excuse for this type of gerrymander (see Butler and Cain 1992, 149–50).
But it is at least a constraint on the way in which district lines can be drawn
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and therefore an impediment to the manipulation of those lines for political
advantage. And of course odd-shaped districts do stimulate suspicions of
deliberate manipulation. 

Since Shaw elevated the concern for compactness, lower courts have been
confronted with a wide array of quantitative indicators that supposedly reveal
the relative compactness of districts (see Johnson v. Miller 1994, 1388–90;
Vera v. Richards 1994, 1329–30; Diaz v. Silver 1997, 114–15; Cromartie v.
Hunt 1998, 5–9; Cromartie v. Hunt 2000, sl. op. at 13–14, 16, 21–22). These
measures emphasize different aspects of shapes, however, and therefore can
and do result in conflicting conclusions. Even bizarrely shaped districts can
satisfy some of the tests (see Young 1988; Scher, Mills, and Hotaling 1997,
95). The measures also vary greatly in complexity. The simplest is based on
the length of district boundaries. The shorter the boundary, the more compact
a district is considered to be. Other measures examine the extent to which dis-
trict shapes deviate from some standard, such as a circle or a square, or the
extent to which a district fills the area of a polygon encasing it.

The ambiguous connection between district shapes and representation is
the reason, no doubt, that attempts have been made to separate the concept of
compactness from any notion of geographical shape whatsoever. New quanti-
tative measures of compactness have been proposed that depart from the
notion of geographical appearances, focusing instead on the physical distances
between the homes of the people residing within a district (see Niemi et al.
1990, 1162, 1165–66). A federal court in California recently departed even
further from the traditional concern for shape and adopted the notion of “func-
tional compactness,” holding that “Compactness does not refer to geometric
shapes but to the ability of citizens to relate to each other and their represen-
tatives and to the ability of representatives to relate effectively to their con-
stituency” (DeWitt v. Wilson 1994, 1414; see also Johnson v. Mortham 1996,
1512–13, Hatchett, J., dissenting; Cromartie v. Hunt 1998, 15, Ervin, J., dis-
senting). Functional compactness has evolved into a concept, much like com-
munities of interest (discussed below), in which virtually anything can be
treated as an indicator. One commentator has considered topography, trans-
portation linkages, communication systems, economic bases, and local gov-
ernment boundaries as indicia of whether districts are functionally compact or
noncompact (McKaskle 1995, 61–63). Rather than treat these other factors as
valid reasons to deviate from a geographical-compactness constraint, which
they may be, given the tenuous linkage between compactness and representa-
tion, the concept itself is being redefined even more ambiguously, permitting
these other factors, in effect, to be part of the definition itself. A panel of the
Fifth Circuit Court of Appeals has appropriately noted that “functional com-
pactness” is “an inherently nebulous term” that is “open to abuse” (Chen v.
City of Houston 2000, 507 n. 2). 

The variation in approaches does not end here, either. Just as the federal
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court in Louisiana commingled compactness with contiguity in Hays, the fed-
eral court in Georgia handling the Miller case commingled communities of
interest with compactness. After reviewing several approaches to measuring
geographical compactness, that court chose to rely on a population-based
approach that would “require an assessment of population densities, shared
history, and common interests; essentially whether the populations roped into
a particular district are close enough geographically, economically, and cul-
turally to justify them being held in a single district” (Johnson v. Miller 1994,
1389; see also Vera v. Richards 1994, 1341; Johnson v. Mortham 1996,
1512–13, Hatchett, J., dissenting). A federal court in Illinois, in turn, has com-
mingled respect for political subdivisions with compactness, concluding that a
finding that the state’s fourth congressional district “did not excessively split
political subdivisions” supported the view that the district was “reasonably
compact” (King v. State Board of Elections 1997, 626 n. 5). The Supreme
Court has affirmed the California, Georgia, and Illinois decisions without com-
menting on what compactness actually entails (see DeWitt v. Wilson 1995;
Miller v. Johnson 1995; King v. Illinois Board of Elections 1998).

With this type of confusion over the concept of compactness, requiring that
districts not be subordinated to a compactness standard will not simplify the
districting task. Districting decisions are likely to be more, not less, difficult in
this context. Without some clarity concerning this constraint, those designing
and/or adopting districts cannot be expected to know the limitations under
which they must work. They can also be expected to choose an approach to
this concept that provides the least constraint to implementing other goals
through the design of districts. 

Political Subdivisions

The third traditional criterion identified by the Court in Shaw is respect for
political subdivisions. Local units of government, especially counties, have
often served as building blocks for state legislative and congressional districts.
Prior to the Supreme Court’s adoption of the one person, one vote principle,
counties were even the units to which legislative seats were apportioned in
many states (see Jewell 1955). Not dividing counties among districts unless
necessary to equalize populations has been a common districting constraint
(Grofman 1985, 177–83). Following established political boundaries such as
these is said to keep districts more cognizable to voters.

Political subdivisions are recognized by law, and there should be no prob-
lem in identifying them and in determining whether or not they have been
divided by representational district lines. This is a simple matter of counting.
There may be arguments, however, over which political subdivisions to
include in the count. Counties, as noted, had been the major focus prior to
Shaw and Miller, but the treatment of other subdivisions could be examined as
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well. The district court in Louisiana, for example, referenced the number of
times the state’s congressional districts divided “major municipalities” as well
as counties (Hays v. State of Louisiana 1993, 1201; Hays v. State of Louisiana
1994, 121).15 The list could also include other units, such as school districts,
other types of special districts, or townships. Where the list ends is an issue in
need of resolution.16

Simply counting the number of units divided by a district or districts may
not be the appropriate basis for evaluation, either. Whereas the court in
Louisiana found the splitting of municipalities to be objectionable per se, the
federal court in the Texas congressional districting case responded very dif-
ferently. The fact that cities in Texas had been divided between districts was
not viewed as a negative, even though the divisions were along racial lines.
The court noted instead that these divisions “gave the Congressmen a toe-hold
in such cities and effectively doubled the cities’ representation in Congress”
(Vera v. Richards 1994, 1345; compare, however, the same court’s comments
at 1334–35 n. 43).17 Indeed, the Supreme Court, in a case involving a state sen-
ate district in Florida, noted without any disapproval that dividing counties
“increases the number of legislators who can speak for each county, a district-
ing goal traditionally pursued in the State” (Lawyer v. Department of Justice
1997, 14 n. 9). Other issues include such things as “How many splits are too
many?” and “Is a little split from a single unit as bad as a big split?” (Back-
strom, Robins, and Eller 1990, 153).

Another related issue is the respect to be accorded precinct lines. Precincts
are not governmental jurisdictions but merely administrative units for elec-
tions. It is often argued that precincts should not be divided by districts, but
this is simply a matter of administrative convenience and therefore “precincts
do not merit the same emphasis on boundary preservation as do political sub-
divisions” (La Comb v. Growe 1982, 165). Requiring districts to follow pre-
existing precinct boundaries can impede the achievement of other, more
important districting goals, such as creating majority-minority districts, and
courts should not allow this constraint to be a pretext for discriminatory dis-
tricting. Precincts can be changed relatively easily to accommodate more
important districting criteria.

Communities of Interest

Districts are preferably more than arbitrary aggregations of individuals. The
use of geographically based districts is premised on the notion that people who
reside close to one another share interests. When “communities of interest”
exist, it is often suggested that they be maintained intact within representa-
tional districts. Serious problems arise, however, in identifying such commu-
nities, as well as in deciding which deserve to be recognized, and thereby
favored, in the design of districts. The Supreme Court added “communities
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defined by actual shared interests” to its list of traditional districting principles
in Miller (1995, 916) but unfortunately provided little guidance as to how this
concept is to be applied. 

Despite being identified as a “traditional” principle by the Court, recogni-
tion of communities of interest is legally required in only a few states (Malone
1997, 466–67), and exactly what this criterion entails is even less clear than
what the principles discussed above entail. Indeed, it is “probably the least
well defined” criterion for drawing districts (Morrill 1990, 215; see also Leib
1998, 688–89; O’Rourke 1995, 764–66). The application of this concept has
certainly been far from systematic. When employed as a referent for districts,
or as an after-the-fact rationalization for districts, these so-called communities
have been “identified on an ad hoc basis” (Malone 1997, 483) with virtually
no limitation as to what may qualify for inclusion under the concept. 

Judicial decisions prior to Miller contained “widely divergent concepts of
communities of interest” (Malone 1997, 467). This is another area in which
judicial efforts at definition have added to the conceptual confusion rather than
provide clarity. A federal district court in South Carolina, for example, when
faced with adopting congressional and state legislative districts for that state
after the 1990 census, announced that “a community of interest . . . is an amal-
gamation of sometimes amorphous qualities best understood when considered
on a backdrop of time” (Burton v. Sheheen, 1992, 1360–61 n. 60). Rather than
attempt to deal with such “amorphous amalgamations,” a federal district court
in Illinois took what may be a much more rational approach. When faced with
adopting a congressional districting plan in 1991, it stated that the concept of
communities of interest was “both subjective and elusive of principled appli-
cation” and simply declined to consider it (Hastert v. State Board of Elections
1991, 660). 

Since “community of interest” has been elevated in importance as a dis-
tricting criterion by the Supreme Court in Miller, its application has remained
just as subjective, and limitless, as before. A federal district court in Florida,
for example, while reviewing a state senate district, gave the concept careful
consideration in light of Miller and concluded:

Describing the notion of community is a stubborn problem. Viewed optimisti-
cally, a community is definable as individuals who sense among themselves a
cohesiveness that they regard as prevailing over their cohesiveness with others.
This cohesiveness may arise for numerous sources, both manifest and obscure,
that include geography, . . . history, tradition, religion, race, ethnicity, econom-
ics, and every conceivable combination of chance, circumstance, time and place.
(Scott v. United States Department of Justice 1996, 1254, emphasis added)

Nothing in Miller or in subsequent decisions by the Supreme Court has pro-
vided any guidance that will reduce the subjectivity in the application of this
concept.18
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An important question stimulated by the Miller decision is whether the
“shared interests” must be among people living in geographical proximity to
each other or whether this concerns the degree to which districts themselves
combine people with similar interests. In Miller, Justice Anthony Kennedy
stated that “A State is free to recognize communities that have a particular
racial makeup, provided its action is directed toward some common thread of
relevant interests” (Miller v. Johnson 1995, 920). The fact that this comment
was immediately followed by a quote from Shaw indicating that it would be
legitimate to concentrate minority group members in a single district—when
they “live together in one community”—suggests that the concept may require
geographic proximity (Miller v. Johnson 1995, 920). But when Justice
Kennedy concluded that the Eleventh Congressional District in Georgia “tells
a tale of disparity, not community,” he was explicitly referencing “the social,
political and economic makeup” of the district as a whole. African Americans
in the Savannah area had been joined with African Americans in metropolitan
Atlanta, thereby linking, according to Kennedy, African Americans who were
“worlds apart in culture” (Miller v. Johnson 1995, 908). Presumably, if these
African Americans were not so culturally disparate, at least in Justice
Kennedy’s opinion, then combining them within a district would at least be a
legitimate recognition of their shared interests.

Many would no doubt argue with Justice Kennedy’s unsupported assertion
that African Americans living in the metropolitan area of Atlanta are “worlds
apart” from those who happen to reside in Savannah, especially when it comes
to politically “relevant interests.” Evidence presented at the trial in the Miller
case clearly shows that in statewide elections across Georgia and in the state’s
congressional elections, African Americans overwhelmingly shared the same
candidate preferences and that these preferences, at least when they were for
an African American candidate, were not shared by the state’s white voters.
Geographical proximity certainly was not a variable explaining voting behav-
ior in these Georgia elections (see Lichtman 1994a, 7–18, app. 1; 1994b,
11–12; Weber 1994, 22–31, attachment E; Katz 1994, 18–21). This simply
reflects the fact that race constitutes a major political division in Georgia. As
one commentator has noted, “Perhaps African Americans in suburban Atlanta
have distinct interests from poor rural African Americans 100 miles to the east,
but poor rural African Americans may have even less in common with white
merchants and farmers who live in the very same county” (McKaskle 1995,
47).19 Many of the most relevant political interests that people share transcend
geography (Webster 2000, 144–46). This is no doubt the case among African
Americans. As expressed by Kelly:

the importance of race also transcends place, creating a community that has little
to do with geography but everything to do with the larger political and cultural
community of color. This larger community generally recognizes the reality of

The Political Thicket, Electoral Reform, and Minority Voting Rights— 27

r/e 1.qx  1/8/1  12:03 PM  Page 27

BOE Voting 000183



racism, the pleasure of a common culture, and the need to act together to effec-
tuate common interests and to remedy common problems that repeat themselves
across geographical divides. (Kelly 1996, 234–35; see also Leib 1998, Malone
1997, 486–90; Theriot v. Parish of Jefferson 1999, 486–87)

Concern for shared interests that transcend geography was central to the
North Carolina congressional districting case. In North Carolina the district
court, after Shaw v. Reno was remanded, identified the state’s two majority–
African American congressional districts as distinctive in character, one being
rural and the other urban, and concluded that this was a result of the legisla-
ture’s concern that districts reflect “significant communities of interest” (Shaw
v. Hunt 1994, 471). Unlike the typical ad hoc application of more place-
specific notions of community, the application of this criterion to these dis-
tricts was systematic. A guideline was adopted that at least 80 percent of the
population in one district reside outside cities with populations exceeding
twenty thousand and at least 80 percent of the population of the other reside
within cities exceeding twenty thousand. This resulted in districts that were far
from compact but that, according to the district court, have “substantial, rela-
tively high degrees of homogeneity of shared socioeconomic—hence politi-
cal—interests and needs among its citizens” (Shaw v. Hunt, 1994, 470). The
Supreme Court in its second Shaw decision did not dismiss this application of
the concept but simply held that it “came into play only after the race-based
decision had been made” (Shaw v. Hunt 1996, 907). Despite maintaining a
pronounced urban character in its next version of the Twelfth Congressional
District, two federal district court judges still concluded that North Carolina
had “disregarded” the community of interest criterion (Cromartie v. Hunt
1998, 9), prompting the following response from a dissenting judge:

District 12 also was designed to join a clearly defined “community of interest”
that has sprung up among the inner-cities and along the more urban areas abut-
ting the interstate highways that are the backbone of the district. I do not see how
anyone can argue that the citizens of, for example, the inner-city of Charlotte do
not have more in common with citizens of the inner-cities of Statesville and
Winston-Salem than with their fellow Mecklenburg County citizens who happen
to reside in suburban or rural areas. (Cromartie v. Hunt 1996, 15) 

Justice Kennedy stated in Miller that the “mere recitation of purported com-
munities of interest” will not successfully invoke this criterion (Miller v. John-
son 1995, 919). Simply referencing well-known geographical place names pre-
sumably will not suffice. Identifying an area as containing people with
particular traits, such as ethnic or religious identifications or lifestyle prefer-
ences, may be sufficient, if the particular interests shared are documented. But
the application of this concept by federal courts following Miller continues to
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be no more than a “mere recitation of purported communities of interest.” It
remains as ad hoc as before, and there is no attempt to specify the “common
thread of relevant interests” reflected by these considerations. This is well doc-
umented by what happened in Miller itself, when the federal district court in
Georgia adopted its own districting plan for the state in 1995. The court refer-
enced “community of interest” considerations liberally in its description of its
plan, but the specific “shared interests” involved must be assumed, because they
were never identified, let alone documented (Johnson v. Miller 1995). The new
Eleventh District in the court’s plan, for example, was described by the court as
“a relatively compact grouping of counties which follow a suburban to rural
progression and have Interstate Eighty-Five as a very real connecting cable. The
road net, the area’s commerce, its recreational aspect, and other features pro-
duce a palpable community of interests” (Johnson v. Miller 1995, 1564). What
shared interests are denoted by these generalized references to commerce and
recreation, or to a road net, or to “other features,” is anyone’s guess.20

Even more revealing of the unsystematic application of the communities of
interest concept by the court in Georgia is its failure to cite any such justifica-
tion for the design of some of the other districts in its plan. The new Eighth Dis-
trict in the court’s plan, for example, appears to be no less a “tale of disparity,
not community” than was the unconstitutional version of the Eleventh. A geo-
grapher’s examination of the district produced the following commentary:

[M]uch as the Court questioned the wide variety of interests in the old 11th dis-
trict, one can question where the communities of interest are that tie together the
Court’s 8th district. The wedge-shaped district runs some 360 kilometers (225
miles), starting on the border of the Atlanta MSA before heading southeast
through Macon, central Georgia farm country and forestry areas of south Geor-
gia, before ending up in the Okefenokee Swamp and at the Florida border. (Leib
1998, 695)

Needless to say, the concept of community of interest remains just as “sub-
jective and elusive of principled application” (Hastert v. State Board of Elec-
tions 1991, 660) after Miller as before. Which shared interests deserve recog-
nition in districting and how such interests are to be identified continue to be
determined in a very capricious, ad hoc manner. This is a districting criterion
that has never been, and is likely never to be, well specified. It has been
described, appropriately, as “a ‘sponge’ concept that may absorb any number
of meanings, depending on the parameters defining the community group”
(Brischetto 1998, 63). An Australian Electoral Commission workshop con-
cerning the use of this concept as a criterion for districts resulted, not surpris-
ingly, in the following admission:

At the end of the day there was no consensus on exactly what community of
interest “meant” or how it might be operationalized. . . . If anything, there was a
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healthy skepticism that as the phrase would be taken up by those who wished to
argue an essentially political case and used for their own purposes, there was
limited scope for developing it into an analytic tool. (Australian Electoral Com-
mission 1985, 1)

This should be no less of a concern in the American context.

Frame of Reference

Traditional race-neutral districting criteria are now supposed to provide “a cru-
cial frame of reference” for evaluating Shaw- and Miller-type gerrymandering
allegations (Miller v. Johnson 1995, 928, O’Connor, J., concurring). The four
districting criteria discussed above are those that the Supreme Court has
explicitly recognized as falling within that category. The increased attention
that these criteria have received as a result of those decisions has illuminated,
and in many cases even added to, the ambiguity inherent in this frame of ref-
erence. As students of the districting process have appropriately warned,
“when [these criteria] are viewed closely and analytically, they invariably fail
to provide useful guidelines” (Scher, Mills, and Hotaling 1997, 95). The
inconsistent application of these criteria will no doubt continue. Neither leg-
islative nor judicial discretion is greatly constrained by this framework, as
“nebulous concepts like ‘compactness’ or ‘communities of interest’ . . . can
easily be manipulated to rationalize any plan” (Kousser 1998, 187–88). 

The Court also stated in Miller that it did not consider these four criteria to
constitute an exhaustive list of the traditional criteria (Miller v. Johnson 1995,
916). What other criteria the Court may include is not known. The list of can-
didates, however, is virtually endless. An illustrative set of possible criteria,
some of which may have clear referents but little, if anything, to do with the
political interests that people share, has been provided by Kubin:

Other examples of potential redistricting criteria are respect for media markets,
newspaper circulation areas, historic district boundaries, telephone exchanges,
high school athletic districts, river basins, employment characteristics, rainfall
patterns, and neighborhood subdivisions. (Kubin 1997, 851 n. 78)

The majority on the federal district court panel in the Cromartie case in North
Carolina found that the state, in designing a new congressional district, had
“disregarded” another impressive sounding criterion, “geographical integrity”
(Cromartie v. Hunt 1998, 28). No referent whatsoever was provided for this
expression, however, prompting the dissenting judge to confess, understand-
ably, that he was “not clear exactly what they mean by that” (Cromartie v.
Hunt 1998, 44, Ervin, J., dissenting).21
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Another question regarding the use of these criteria as a frame of reference
concerns the standard for comparison. Even assuming that these criteria can be
clearly defined and readily measured, and therefore are capable of providing
an unambiguous frame of reference, what exactly the standard for comparison
will be remains unclear. Will courts compare the extent to which the chal-
lenged districts conform to these criteria to some absolute standard? Or will
the comparison be to the extent to which districts in that particular state or
locality conformed to these principles in the past? Or will it be the extent to
which the other districts in the plan at issue conform to them? 

Given that the Supreme Court has acknowledged that none of these criteria
is constitutionally required, it is not likely that some absolute standard will be
judicially imposed. A particularly sensitive issue, however, is whether the
Court will impose a double standard. Is it necessary to conform to these crite-
ria more closely when they conflict with racial rather than other considera-
tions? Districts frequently deviate from compactness, for example, for reasons
having nothing to do with race. If the deviation from some compactness ideal
in one district is due to race, but that deviation is no greater than, or even less
than, that in another district due to concerns about incumbent protection or an
effort to gain partisan advantage, does the first deviation constitute “subordi-
nation” of that criterion sufficient to trigger strict scrutiny? 

Justice O’Connor has indicated that the tolerance for deviations from these
criteria does not vary, at least for her, with the group allegedly benefiting from
the deviation. As noted above, in her concurrence in Miller she stated that “cer-
tainly the standard does not treat efforts to create majority-minority districts
less favorably than similar efforts on behalf of other groups” (Miller v. John-
son 1995, 928, emphasis in original). Deviations considered acceptable in the
past for nonracial purposes should continue, in her view, to be acceptable in
the racial context. Justice Kennedy, however, seems to take a much different
view. In a concurring opinion in Bush v. Vera, involving congressional districts
in Texas, he held that districts that were not drawn for racial reasons “may take
any shape, even a bizarre one” (Bush v. Vera 1996, 999). But his tolerance for
noncompact districts would not apply if the same deviation was due to race.
According to Kennedy, if “the bizarre shape of the district is attributable to
race-based districting,” then the district must be strictly scrutinized (Bush v.
Vera 1996, 999).

More recently a five-person majority of the Court, through Justice David
Souter, examined the actual implementation statewide of districting criteria in
a Florida plan to determine whether they had been “subordinated” to race in the
construction of a particular state senate district. The Court concluded, on the
basis of the way these criteria had been applied in the other districts, that the
departures from these criteria in the district at issue did not constitute a subor-
dination to race. The departures simply were not exceptional in the context of
Florida’s plan. The Court stated that, given the other districts, the district at
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issue was “no different from what Florida’s traditional districting principles
could be expected to produce” (Lawyer v. Department of Justice 1997, 582; the
four dissenting justices, including O’Connor, did not address this issue, see
Scalia, J., dissenting). This standard was also adopted by the federal district
court in a more traditional vote-dilution case involving city council districts in
Chicago. The city had argued that the illustrative remedial districts presented by
the plaintiffs would constitute racial gerrymanders under Shaw because those
districts deviated from the criteria of compactness, communities of interest, and
“continuity” (minimizing the number of people placed in a district with an iden-
tifying number different from that of their previous district). The court rejected
this argument because the illustrative districts did not deviate from these crite-
ria any more than majority-white districts in the plan adopted by the city itself
(Barnett v. City of Chicago 1998, 755–58). 

If the frame of reference is to be the actual application of these principles,
either in the past or within the plan at issue, rather than some elevated standard
applicable only to departures for racial reasons, then substantial deviations
from these principles will not constitute subordination in many states and
localities. As noted above, the application of these criteria, prior to Shaw, had
not been particularly strict. Their subordination to political considerations was
common, even when the criteria were explicitly required by state constitutions
or statutes or by city charters (see, e.g., Wells 1979, 8–10; Engstrom 1977,
301–4). Indeed, departures from traditional criteria have been applauded by
the Supreme Court when the purported reason was to implement a goal of pro-
portional representation for two political parties. This occurred in Gaffney v.
Cummings (1973), involving state legislative districts adopted by Connecticut
following the 1970 census. The districts had been designed, the state claimed,
to produce nearly proportional representation for the state’s Democratic and
Republican voters. This goal, which was not required by state law, took prior-
ity over state constitutional mandates that districts be compact and follow the
boundaries of towns. When these constitutional criteria conflicted with the
pursuit of proportionality, they were, the state admitted, simply ignored.
Numerous towns were split in the plan, which contained districts that had,
according to the trial court, “highly irregular and bizarre outlines” (Cummings
v. Meskill 1972, 147; see also Engstrom 1977, 301–4). These departures from
the constitutionally mandated criteria were not viewed as a problem by the
Supreme Court, however. In Gaffney it stated, through Justice Byron White,
that “judicial interest should be at its lowest ebb when a State purports fairly
to allocate political power to the parties in accordance with their voting
strength and, within quite tolerable limits, succeeds in doing so” (Gaffney v.
Cummings 1973, 754).22

Two districting criteria that certainly qualify as traditional, at least in a de
facto sense, have been protecting the reelection prospects of incumbents and
manipulating district lines for partisan advantage. Designing districts in
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response to these concerns has been widely tolerated by the judiciary. They
have been acknowledged referents for district lines, for example, in the Shaw-
type challenges to congressional districting in North Carolina and Texas.
While the Court has not included these criteria among those not to be subor-
dinated to race, it has been very tolerant of the use of political data in redis-
tricting, as long as the data do not deal, directly at least, with race (see Bush v.
Vera 1996, 959, 963–68, 975; Shaw v. Hunt 1996, 907; Hunt v. Cromartie
1999, 15–19; Hunt v. Cromartie 2000, sl. op., 9–10, 16, 25, 29).

The conceptual ambiguity surrounding the districting criteria identified as
traditional by the Court, and the new subordination standard is a cause for seri-
ous concern. Adherence to these traditional criteria does not extricate those
responsible for districting from the political thicket but rather confronts them
with capricious definitions and contrasting measurements, as evident in the lit-
igation spawned by Shaw. Elevating the legal importance of these criteria with-
out more precise guidelines for their application will not bring us closer to the
goal of “fair and effective representation” through geographical districting
(Reynolds v. Sims 1964, 565–66). Indeed, even if the criteria are applied in a
more rigorous manner, the representational benefits of adherence to them are
at best ambiguous. The notion that these criteria will somehow result in dis-
tricts that are politically fair is widely regarded as naïve. As noted above, while
the criteria themselves may be neutral on their face, districting is, unfortu-
nately, an activity in which “the potential for mischief in the name of neutral-
ity is substantial” (Butler and Cain 1992, 150).

Time to Reconsider Our “Winner-Take-All”
Election Arrangements

Conflicts over geographical districts are primarily a function of the “winner-
take-all” nature of the elections within them. Only one person can be elected
in a single-member district, the candidate favored by a plurality of the voters.23

How the district is shaped can determine which collection of voters constitutes
that plurality. When multimember districts are employed, a cohesive plurality
can determine all of the winners in the district. The tendency for candidates of
one party, or one racial group, to sweep all of the seats within multimember
districts has been particularly pronounced (see, e.g., Niemi, Jackman, and
Winsky 1991, 102–3; McDonald and Engstrom 1992, 138–39). Again, the
geographical design of such districts can determine which group receives this
electoral bonus. The real issues in legislative battles over districts and in the
subsequent litigation over the lines, therefore, are about who is grouped with
whom. One participant in the redistricting process has described it as “a power
grab” (Texas state senator Eddie Bernice Johnson, quoted in Richie and Hill
1999a, 17). As expressed by one commentator, “Every district boundary,
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whether drawn by the interested legislator or randomly assigned by computer,
shapes the opportunities for political mobilization and power” (Bybee 1998,
169). Another has stated that the expression “fair districts,” in the winner-take-
all context, is an oxymoron (Katz 1997, 190). The stakes are high, and the
choice of districts has become, consequently, a “contentious,” “conflictual,”
“acrimonious,” and “nasty” part of American politics (Silverberg 1996, 913;
Gelman and King 1996, 207; Holmes 1998, 221; Scher, Mills, and Hotaling
1997, 237).24 The manner in which we structure electoral competition, in
short, has itself become a subject of controversy. A central aspect of democra-
cy in America, its implementation, is widely viewed, unfortunately, as tainted
with bias.

While judicial review of the resulting districts has become commonplace,
it has not eliminated the widespread allegations of bias. Judges themselves
have been accused of being partisan and result oriented in their evaluations of
districts (see, e.g., Kousser 1999, 370, 435–37; Williams 1994, 582–83,
591–93). The Supreme Court’s recent requirement that districts be subject to
strict scrutiny when racial considerations predominate in their design, imposed
through 5-4 votes on the Court, will not eliminate the conflicts over districts
but rather exacerbate them. Elevating the importance of these principles has
already produced capricious definitions and inconsistent applications of these
districting criteria. Even straightforward principles like contiguity, when the
subject of adversarial judicial proceedings, become clouded with ambiguity.
And more nebulous concepts like respect for communities of interests are ripe
for self-serving identifications and measurement. The districting thicket is now
filled with conceptual as well as political thorns, and the conceptual confusion
will be manipulated for political ends. The districting thicket is, in short, more
tangled than ever and is expected to stimulate a “litigation explosion” follow-
ing the 2000 census (Hasen 1999, 1102; see also Karlan 1998, 733). District-
ing conflicts in the future will not, in reality, be over these traditional princi-
ples any more than those of the past have been over small deviations from
population equality. The issue will still be who is grouped with whom, and the
new conceptual thicket will be a medium for rationalizing what some perceive
to be politically favorable groupings (Webster 2000, 155).

The persistent conflicts over district lines during the 1990s highlight the
need to reconsider our attachment to winner-take-all electoral arrangements.
Electing representatives in this manner is not a requirement of democracy. As
Supreme Court Justice Clarence Thomas has noted, the use of such systems is
“merely a political choice,” not a constitutional mandate (Holder v. Hall 1994,
909). The recurring conflicts over the arrangement of geographical districts
have grown increasingly intense and should cause us to question our contin-
ued use of arrangements in which election outcomes are so sensitive to district
boundary choices. As expressed by James Campbell (1996, 224):

34 Richard L. Engstrom

r/e 1.qx  1/8/1  12:04 PM  Page 34

BOE Voting 000190



[A] system that is out of kilter, that systematically overrewards one party and
underrewards another, that consistently and arbitrarily weighs the voices of some
voters more heavily than those of others, that raises questions about the funda-
mental fairness of elections and the legitimacy of the representative process, is a
system in which change should be seriously considered. 

Other electoral systems that are at least as democratic as, if not more demo-
cratic than, those currently in place could be adopted that would reduce dra-
matically the importance of where district lines are placed and therefore
reduce the controversies surrounding these choices. The allegations of manip-
ulation, bias, and gerrymandering, whether to benefit a racial or language
group, political party, or a particular incumbent or incumbents, that now so fre-
quently accompany our implementation of democracy could easily be reduced,
if not eliminated, in many states and localities by the adoption of these other
systems. 

The key to reducing the current emphasis on, and controversies over, dis-
trict lines is to eliminate the winner-take-all nature of the elections within
them. Democracy does not require that electoral competition be structured so
that only the candidate or candidates favored by a plurality of voters are elect-
ed. Indeed, a distinct minority of the world’s democratic countries employ this
decision rule to elect the members of their national legislature (see Lijphart
1999b, 144–50; Rule and Zimmerman 1994). Systems in which pluralities of
voters determine who wins some of the seats, but not necessarily all of them,
can be employed instead. Eliminating the need to be a plurality allows other
groups of voters the chance to elect candidates they favor. When electoral
opportunities are not dependent on being a plurality within a district, the loca-
tion of district lines is usually less critical to electoral success. Interest in these
alternative systems has been especially keen among, but not limited to, those
concerned with the representation of minority groups protected by the Voting
Rights Act (see, e.g., Zimmerman 1978; Still 1984; Engstrom, Taebel, and
Cole 1989; Karlan 1989; Engstrom 1992a; Mulroy 1998, 1999). The adoption
of these systems has been recognized as a way to provide politically cohesive
but residentially dispersed groups with electoral opportunities. The residential
dispersion of Latinos, for example, has often resulted in their voting strength
being divided across a number of districts, a situation that has contributed to
their underrepresentation in many districted contexts (see, e.g., McDonald and
Engstrom 1992; Welch 1990; Hardy-Fanta 1993, 112–14; and more generally
Cain and Miller 1998, 153). 

Interest in these systems has intensified in the wake of the Supreme Court
decisions placing new constraints on the creation of majority-minority districts
(see Engstrom 1998; Canon 1999a, 365). Acceptance of the limitations on
minority electoral opportunities imposed by these recent decisions is no less
“a political choice” than the use of the winner-take-all format itself. In fact, a
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different choice has been made by about a hundred local government units that
have adopted an alternative system in response to complaints about minority-
vote dilution. The subsequent experience with these systems has added to the
interest in them among minority voting rights advocates, as minority candi-
dates have usually been successful in the elections held under these alternative
arrangements. 

Modified Multiseat Electoral Systems

The alternative electoral systems receiving the most attention are the modified
multiseat systems of limited, cumulative, and preference voting (Engstrom
1992a). These systems can be used in any multiseat-election context, whether
“at-large,” across an entire political jurisdiction like a city or a county, or with-
in a multimember geographical district. They vary from the typical multiseat
elections held in this country, however, in that the rules concerning how votes
may be cast are different. The voting rules usually employed in multiseat elec-
tions are that (1) every voter is allowed to cast as many votes as there are seats
to be filled but (2) only one of those votes may be cast for any particular can-
didate. The winners of the seats are then determined by a plurality-vote rule;
the N candidates receiving votes from the most voters win the N available
seats. 

As a result of these voting rules, multiseat elections have been widely
viewed as unfriendly to minorities. As noted above, a cohesive group of vot-
ers constituting a plurality of the applicable electorate can determine who wins
all, or almost all, of the positions contested. The votes of a minority group,
when it does not share the same candidate preferences as the plurality, are sub-
merged within those of the plurality and rendered ineffective. Many at-large
election systems and multimember district arrangements have been invalidat-
ed by courts for having this effect (see, e.g., Thornburg v. Gingles 1986). The
use of multiseat elections under these rules has even been referred to as “insti-
tutional gerrymandering,” in recognition of the fact that structuring electoral
competition in this fashion can dilute minority voting strength just as effec-
tively as a discriminatory delineation of district boundaries (Dixon 1971,
54).25 Single-member districts therefore have been considered as more
“minority friendly” than multimember arrangements. 

It is the voting rules employed with the multiseat format, however, not the
format itself, that are responsible for these dilutive tendencies. Other voting
rules consistent with the basic one person, one vote rule can be used with that
format that can provide groups that constitute less than a plurality within a dis-
trict, including the racial and language groups protected by the Voting Rights
Act, with a realistic opportunity to elect candidates of their choice. Given the
new constraints on the design of districts, alternative systems like limited,
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cumulative, and preference voting can provide minority voters in many set-
tings with more electoral opportunities than will single-member districts (see
McKaskle 1998, 1182–83).26

Limited Voting

Limited voting makes the simplest change in the voting rules. In this sys-
tem each voter in a multiseat election is given a number of votes that is less
than the number of seats to be filled. For example, if five people are to be elect-
ed at-large or from a geographical district, each voter in that electoral unit may
be limited to casting only a single vote. The limitation could also be set at two,
or three, or even four. The defining characteristic of limited voting is simply
that the number of votes be less than the number of seats. Voters are still
restricted to casting only one vote for any particular candidate. Winning can-
didates are determined by a simple plurality rule; the top N vote recipients are
elected to the N seats at issue.

Limited voting provides minority voters with an opportunity to elect candi-
dates in the multiseat context by reducing the ability of a cohesive plurality to
win every seat. The restriction on the number of votes reduces the larger
group’s ability to submerge the votes of a smaller group. The smaller the num-
ber of votes allocated to each voter, the fewer votes the larger group has to dis-
tribute across the candidates of its choice, and the less dominant it is likely to
be. The more limited the vote compared to the number of seats, therefore, the
greater minority voters’ opportunity to place a candidate or candidates of their
choice among the winners. A group does not need to constitute a plurality of
the voters for its preferred candidate or candidates to receive enough votes to
finish among the top N candidates in a limited-voting election.

Cumulative Voting

Under cumulative voting rules, each voter may have as many votes as there
are seats to be filled, but the restriction that only a single vote may be cast for
any particular candidate is removed. Voters may still, if they wish, provide sev-
eral candidates with one vote apiece. But they also have the option to cumulate
their votes behind fewer candidates than there are seats being filled. Generally,
the only restriction in distributing votes among the candidates is that the votes
be cast in whole units. In a five-seat, five-vote election, for example, voters
retain the option of voting for five different candidates, giving each a single
vote. But if a voter prefers some candidates more intensely than the others, he
or she may cast the five votes for fewer than five candidates. A voter with a
strong preference for two candidates, for instance, could cast two votes for
each of them and another vote for a third candidate, while a voter who strong-
ly prefers the election of one particular candidate could cast all five of his or
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her votes for that candidate (a practice known as “plumping”).27 As with limit-
ed voting, winning candidates are determined by a simple plurality rule. 

Despite the absence of any limitation on the overall voting strength of the
plurality, minority voters can have opportunities to elect candidates of their
choice under cumulative voting rules. The removal of the one vote per candi-
date limitation permits minority voters to cast, in effect, a more efficacious
type of “single-shot” vote than they can in other multiseat elections. The 
single-shot voting strategy entails group members voting for only one partic-
ular candidate (or perhaps a few candidates, depending on the relative size of
the group). Under the more traditional voting rules, when a group employs the
single-shot strategy, it does not fully exercise its franchise. The group’s voters
cast a vote for the candidate that they want elected and withhold the rest of
their votes from all of the other candidates so as not to add to the vote totals
of those other candidates. The idea behind single-shot voting is that by voting
for one candidate and not contributing votes to the others, the candidate pre-
ferred by the group might finish among the top N vote recipients and win one
of the seats.28

When cumulative voting rules are used, a group will not need to withhold
its remaining votes, as the group’s voters may cast all their votes for the group’s
preferred candidate or candidates. Cumulative voting allows voters to concen-
trate their votes much more powerfully and thereby increases the opportunity
that minority group voters have to elect the candidates they prefer. As with lim-
ited voting, a group does not have to constitute a plurality of the voters for its
preferred candidate or candidates to receive enough votes to finish among the
top N candidates.

Preference Voting

The third modified multiseat system receiving attention is preference vot-
ing, also known as choice voting (Richie and Hill 1999a, 15) and as the single
transferable vote (STV). It is like the one-vote limited system in that every
voter is allocated a single vote. Under preference voting, however, voters are
allowed to indicate more than just their first choice among the candidates. Vot-
ers may also, if they wish, rank order candidates to reflect their relative pref-
erences among them, ranking the first choice as 1, second choice as 2, third
choice as 3, until they no longer care to distinguish among the remaining can-
didates.

Candidates are rank ordered in a preference-voting election because votes
that would be “wasted” on one candidate can be transferred to another candi-
date. A vote is wasted in either of two ways. It could be cast in support of a
losing candidate, or it could be a “surplus” vote cast in support of a candidate
who would win without it. Rather than have the vote wasted in these situations,
preference voting allows that vote to be transferred to another candidate, pro-
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vided the voter has specified a subsequent preference. Preference voting is a
system designed to increase the proportion of voters in an election whose vote
will ultimately contribute to the election of a candidate.

The winning candidates in a preference-voting election are those whose
votes equal or exceed a specified number. This number is usually based on the
Droop quota, which is the lowest number of votes that can be required for
election and yet limit the number of individuals elected to the number of seats
to be filled. This quota is 1 more than the quotient obtained when the total
number of votes cast in an election is divided by 1 plus the number of seats to
be filled. If 3 seats are to be filled and 1,000 votes are cast, for example, the
quota will be 251, the value that results from dividing 1,000 by (3+1), and then
adding 1.

The first step in counting the votes in a preference-voting election is to allo-
cate to each candidate the ballots on which he or she is listed as the first pref-
erence. If none of the candidates has a number of first preferences equal to or
exceeding the quota, then the candidate with the fewest first-preference votes
is considered defeated and the votes received by that candidate transferred to
the candidates listed as the second preference on those ballots. Each candi-
date’s votes are then recounted. If a candidate exceeds the quota, however,
then that candidate is declared elected and any surplus votes (above the quota)
received by the candidate are redistributed to the candidates listed as the next
preference. Whereas transferring the votes of a defeated candidate is straight-
forward (all of that candidate’s votes are transferred to the next most preferred
candidates among the remaining candidates), transferring surplus votes is
more complicated. Several methods are available for transferring surplus
votes. The simplest is to declare a candidate elected once his or her vote
matches the quota and then transfer all of the subsequent ballots that go to that
candidate. Another method, used in Ireland where preference voting is
employed to elect the Dail, the lower (and most significant) house of Parlia-
ment, is to select randomly a number of ballots equal to a candidate’s surplus
and transfer those ballots to the next available preference. A third method,
probably the most preferable now that computers can be used to count votes,
is to redistribute the surplus proportionally. Each remaining candidate (not
already elected or eliminated) would be given a share of the surplus votes
equal to the proportion of the ballots on which he or she was the next choice
of the voters.29

A count of the ballots in a hypothetical preference voting election involv-
ing five candidates competing for three seats is contained in table 1.1. It
assumes that 2,000 votes are cast, so the Droop quota is 501. The first prefer-
ences of the voters are distributed as reflected in the column labeled First
Count. Candidate C1 receives 480 first preference votes, candidate C2 receives
470, C3 450, C4 350, and C5 250. Given that none of the candidates has met
the quota, the lowest vote recipient, C5, is eliminated and his votes redistrib-
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uted. Most of C5’s voters, 200, identified C4 as their second preference, and
therefore C4 receives 200 votes via transfer from C5. The other candidates
receive only a few of C5’s votes, 15, 25, and 10, respectively, for C1, C2, and
C3. When the second preferences are added to the first preferences, reflected
in the column labeled Second Count, C4’s new vote total is 550, which
exceeds the quota. C4 is therefore declared elected and his 49 surplus votes
redistributed. If these surplus votes are transferred proportionally, and C1 is
the next preference among the remaining candidates on 281 of C4’s ballots, C2
the next preference on 224 ballots, and C3 the next preference on 45, then C1
would receive 25 of the surplus votes; C2, 20; and C3 only 4. When these votes
are added to the candidates’ totals, the results, reported in the column labeled
Third Count, put C1 and C2 over the quota. C1 and C2 are therefore declared
elected to the two remaining seats and the counting of the votes concluded. 

Preference voting, as noted above, is like limited voting when the number
of votes is limited to one. This reduces the ability of a cohesive plurality to win
all of the seats. In addition, the transfer feature allows a group to transfer what
would otherwise be wasted ballots among multiple candidates preferred by its
voters, a feature that makes intragroup competition less likely to cause the
defeat of candidates preferred by the group.

Electoral Opportunities under Alternative Systems

All three of these modified multiseat systems satisfy the basic one person, one
vote rule, or individual voter equality requirement, because every voter has the
same number of votes and the same options for casting them. All voters, in
short, are treated equally.30 The alterations in the voting rules under these sys-
tems, however, can cleanse the multiseat format of its tendency to dilute the
vote of a minority. These alterations in the voting rules can counter the sub-
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Table 1.1 A Hypothetical Single Transferable Vote Election for Three Seats

First Second Third
Candidate Count Transfer Count Transfer Count

C1 480 +15 495 +25 520 elected

C2 470 +25 495 +20 515 elected

C3 450 +1 460 +4 464

C4 350 +200 550 elected

C5 250 eliminated

Note: 2000 votes cast; Droop quota 501
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mergence effect that so often accompanies the traditional rules and thereby can
provide minority voters with opportunities to elect candidates of their choice,
even when voting occurs along group lines. 

The opportunities that these systems provide minority voters to elect can-
didates can be demonstrated theoretically through a coefficient known as the
threshold of exclusion (see Rae, Hanby, and Loosemore 1971). This coefficient
identifies the percentage or proportion of the electorate that a group must
exceed in order to elect a candidate of its choice regardless of how the rest of
the voters vote. This coefficient is based on a set of worst-case assumptions,
from the minority group’s perspective, about the behavior of the other voters.
These assumptions are:

1. The other voters cast all of the votes available to them.
2. None of their votes are cast for the candidate preferred by the minori-

ty voters.
3. Their votes are concentrated entirely on a number of other candidates

equal to the number of seats to be filled.
4. Their votes are divided evenly among those other candidates. 

The other voters, in short, are assumed to cast their votes as efficiently as pos-
sible in a multiseat election.

The value of the threshold of exclusion for limited voting systems depends
both on the number of seats to be filled and on how limited the vote is. The
formula for calculating this threshold for limited voting, expressed as a per-
centage, is:

(Number of Votes) 

(Number of Votes) + (Number of Seats) 
x 100

If the vote is limited to 1, for example, the threshold value for a three-seat elec-
tion is [1/(1 + 3)] · 100, or 25.0 percent. In other words, if 251 voters out of
1,000 (25 percent + 1) all voted for candidate A, then candidate A must be
elected to one of the three seats. Even if the other 749 voted according to the
worst-case assumptions, casting all of their votes for only three candidates, B,
C, and D, with B receiving 250, C also receiving 250, and D 249, candidate A
would be the recipient of the most votes and would therefore win a seat. If the
other voters did not vote according to the worst-case assumptions but instead
cast their votes unevenly so that B receives 260 and C 255, for example, then
the most D can receive is 234, and the minority preferred candidate, A, still
wins one of the three seats. 

Illustrative values of the threshold for limited voting, for various seat and
vote combinations, are reported in table 1.2. For any number of seats, the more
limited the vote is, the lower will be the value of the threshold. Likewise, for
any number of votes, the larger the number of seats, the lower the threshold
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value. The threshold for a 2-vote, three-seat election, for example, is 40.0 per-
cent , while that for a 1-vote, five-seat election is 16.7 percent.

The formula for calculating the threshold of exclusions value for cumula-
tive voting systems, expressed as a percentage, is:

1

1 + (Number of Seats) 
x 100

This is the same as that for limited voting when the number of votes is 1. In
the three-seat cumulative context, for example, the threshold is again 25.0 per-
cent. In other words, if those 251 voters out of 1,000 (25 percent +1) each
“plumped” all three of their votes for candidate A, giving him 753 votes, then
A again must win one of the seats. The other 749 voters could distribute their
2,247 votes evenly across only three candidates, so that B, C, and D each
receive 749, and A would still be a winner. Again, if the other voters deviated
from the worst-case assumptions, giving more votes to two of their choices,
their third choice would have even fewer votes and A would still win a seat.
As in the 1-vote limited context, the more seats at issue the lower will be the
value of the threshold for cumulative voting. Illustrative values of the thresh-
old for the cumulative context for different numbers of seats are also reported
in table 1.2. 

If the Droop quota used with preference voting systems, which identifies
the number of votes a candidate must receive in order to be elected, is
expressed as a percentage of votes, it is also the same as the threshold of exclu-
sion (plus 1 vote) for a 1-vote limited system or a cumulative system. As noted
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Table 1.2 Threshold of Exclusion Values

Number Cumulative
of & Preference Limited Voting
Seats Voting 1 Vote 2 Votes 3 Votes

2 33.3 33.3 — —

3 25.0 25.0 40.0 —

4 20.0 20.0 33.3 42.9

5 16.7 16.7 28.6 37.5

6 14.3 14.3 25.0 33.3

7 12.5 12.5 22.2 30.0

8 11.1 11.1 20.0 27.3

9 10.0 10.0 18.2 25.0
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above, the Droop quota for a three-seat election with 1,000 voters is 251. This
is the result of dividing 1,000 by (3 + 1) and adding 1. Any group, in short, that
can provide a candidate with at least 25 percent plus one of the votes is elect-
ed to one of the three seats in a preference voting election, just as in a one-vote
limited or cumulative voting election. The threshold values for preference vot-
ing therefore also vary inversely with the number of seats, just as in the other
systems.

The threshold of exclusion, it must be remembered, identifies the percent-
age of the voters in a particular election that a group sharing the same candi-
date preference must exceed in order to elect that candidate with no assistance
whatsoever from the other voters. If the behavior of other voters deviates in
any way from the worst-case assumptions, then a minority group may be
smaller or less cohesive in its preferences and still have a realistic opportuni-
ty to elect a candidate or candidates of its choice through one of these voting
systems. 

Deviations from perfect cohesion among minority voters can of course
negate their opportunity to elect a candidate, even when their presence in the
electorate exceeds the threshold. In the previous illustration involving a three-
seat, 1-vote election, for example, if just 10 percent of the minority voters (25
of the 251) had as their first preference another candidate, say E rather than A,
then A would have received only 226 votes and would have failed to win a seat.
In the 3-vote cumulative election, if a second candidate, E, received just 10 per-
cent of the votes cast by minority voters (75 votes), candidate A would be left
with 678 and again fail to win a seat. Electoral opportunities provided by lim-
ited and cumulative voting can thus be negated by intragroup competition.

Preference voting is more conducive to intragroup competition than is
either limited or cumulative voting. As long as minority voters share a prefer-
ence for a set of candidates, there can be competition among those candidates
for the support of minority voters without that competition precluding the
election of one or more of them, because votes can transfer among them. Pref-
erence voting in effect offers minority voters, and others, the equivalent of a
primary election (or a series of primary elections) and a general election
through a single ballot on the same day. In the previous illustration, for exam-
ple, if those voting for candidate E preferred A to all of the other candidates,
then in a preference voting election, A would have been elected when E’s
votes transferred to him following E’s elimination for being the last-place can-
didate. Likewise, in the illustrative preference voting election in table 1.1, if
C4 and C5 were candidates whose 600 votes came from minority voters, the
fact that minority voters had initially divided their votes between them would
not have precluded either from being elected. Rather, the minority voter cohe-
sion, reflected by most of C5’s voters listing C4 as their second preference,
would allow C4 to win one of the seats. This feature of preference voting is
particularly advantageous when the minority might have enough electoral
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strength to elect more than one candidate in a multiseat election. An uneven
distribution of support across candidates is much less problematic, given the
transfer feature, in a preference voting election than in a limited or cumulative
voting contest. This is a reason that some commentators have expressed a
preference for preference voting over the other options (e.g., Inman 1993,
2001, 2012, 2014–15; Briffault 1995, 435–41; Pildes and Donoghue 1995,
298–99; McKaskle 1998, 1127, 1152, 1161, 1163 n. 177, 1202; Mulroy 1999,
1906–23). 

Electoral Experience with Alternative Systems 

The different features of electoral systems are alleged to have numerous con-
sequences, some good, some bad, and some about whose value commentators
disagree. Many of these alleged consequences are exaggerated, however.31

This is certainly the case with limited, cumulative, and preference voting
arrangements. While opponents of these systems have alleged that numerous
negative consequences result from these alternative voting rules, these conse-
quences have not been, or cannot yet be, documented. There is one claim,
however, that neither the proponents nor opponents of these voting rules can
rationally dispute, and that is that these modified multiseat systems provide
minority voters with opportunities to elect candidates of their choice.

Minority electoral opportunities within these systems are not just theoreti-
cal (see, e.g., Gerber, Morton, and Rietz 1998). Both cumulative voting and
limited voting systems have been adopted in response to lawsuits, or the threat
of lawsuits, alleging minority vote dilution. Courts have approved the adoption
of these systems when they provided the basis for the settlement of such suits,
and the Department of Justice has almost invariably granted preclearance to
them (see Mulroy 1995; Hodgkiss 1999). Cumulative voting has been adopt-
ed by almost sixty counties, municipalities, and school boards in five states,
while limited voting has been adopted by almost forty such units, also in five
states.32 Elections have now been held under these voting rules in almost all of
these settings. These elections have demonstrated that when the minority’s
percentage of the electorate has exceeded, or even approached, the value of the
threshold of exclusion for one of these systems, minority candidates have
almost always been elected (Engstrom 1992a; Engstrom, Kirksey, and Still
1997a; Brischetto and Engstrom 1997; Arrington and Ingalls 1998; see also
Brockington et. al. 1998, 1115). Exit polls conducted at a number of these
elections have further confirmed that these minority candidates, many of
whom were the first minority person ever to be elected to the particular gov-
erning body, have been the choices of minority voters. These results have been
found regardless of whether the relevant minority has been African Americans
(Engstrom, Kirksey, and Still 1997b), Latinos (Engstrom, Taebel, and Cole
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1989; Cole, Engstrom, and Taebel 1990; Cole and Taebel 1992; Brischetto and
Engstrom 1997), or Native Americans (Engstrom and Barrilleaux 1991).33

The critical factor in providing minority voters with electoral opportunities
through these arrangements has been how closely the minority presence in the
electorate matches the value of the threshold of exclusion for a particular sys-
tem. Brischetto and Engstrom, for example, conducted exit polls at fifteen
cumulative voting elections in Texas in 1995 in which at least one Latino was
a candidate. These elections were for either a municipal council or a local
school board. In all seven of the elections in which the ratio between the per-
centage of those signing in to vote was Latino and the threshold of exclusion
value exceeded .9, Latino candidates favored by Latino voters were elected. In
the one setting where the percentage of Latino voters was almost twice the
threshold of exclusion (1.93), two Latino candidates favored by Latino voters
were elected. A Latino candidate favored by Latino voters was also elected in
a setting where the Latino percentage of those signing in constituted almost
two-thirds (.66) of the threshold.34 In the other settings, in which the ratio
ranged from .64 to .06, no Latino was elected, even though Latino candidates
were favored by Latino voters in all but one of them (Brischetto and Engstrom
1997, 984–85).

Recent experience with preference voting in the United States has been
much more limited. While twenty-two cities have used preference voting for
councilmanic elections at some time during the 1900s, Cambridge, Massachu-
setts, is the only city continuing to use the arrangement today (Weaver 1986).
In many of the cities that used preference voting in the past, African Ameri-
cans were elected for the first time, and continued to be elected, under that
arrangement (see Barber 1995). The success of minority candidates has been
cited as a major reason for the abandonment of these systems, as opponents of
the system often used the “race card” in their campaigns for repeal (Amy
1996–1997, 18; see also Barber 1995; Burnham 1997). Cambridge continues
to use the preference system to elect both its city council and its school com-
mittee, bodies on which African Americans have been consistently represent-
ed (Amy 1993, 166). The system has also been used since 1970 in New York
City to elect thirty-two community school boards, on which African Ameri-
cans and Latinos have generally won close to a proportional number of seats
(Amy 1993, 138; Brischetto 1998, 69, 103).35

While most commentators would consider the electoral opportunities pro-
vided by these modified multiseat arrangements to be a positive feature of the
systems, there has not been complete agreement on this. These opportunities
have been converted, in the rhetoric of some of the opponents of these systems,
into unconstitutional electoral guarantees. Cumulative voting, for example, has
been described as “a method of assuring proportional representation.”36 And
limited voting has likewise been called “a race-based quota system.”37 Such
characterizations, however, are simply not accurate. These systems, depending
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on how they are implemented, can provide minority voters with equal opportu-
nities to elect representatives of their choice, but they guarantee no particular
outcomes (see McKaskle 1998). They certainly do not assure the election of
minority candidates, as was demonstrated by the Texas experience with cumu-
lative voting. Even in the Texas jurisdictions where the Latino percentage of
registered voters was well above the threshold of exclusion, Latino-preferred
candidates lost because Latinos failed to mobilize on election day (Brischetto
and Engstrom 1997, 985–87). Electoral outcomes are no doubt less predictable
in these systems than in single-member district arrangements (see Arden, Grof-
man, and Handley 1997; Lublin 1997; Grofman and Davidson 1994, 311, 329;
Grofman and Handley 1992), which is why many voting rights advocates con-
tinue to prefer single-member districts when majority-minority districts can be
created. 

There is nothing unconstitutional, of course, about providing minorities
with an equal opportunity to elect representatives. This was recognized in a
recent attack on a limited voting arrangement in Cleveland County, North Car-
olina. White voters in the county, citing the Supreme Court’s decisions con-
cerning majority-minority districts, attacked the settlement of a vote-dilution
lawsuit that included the adoption of limited voting. Prior to the filing of that
lawsuit, no African American had ever been elected to the county’s five-mem-
ber governing board, which was elected at-large, although African Americans
constituted 20.9 percent of the county’s population and 18.8 percent of its vot-
ing-age population. The settlement agreement explicitly stated that the change
in system was “intended to improve the ability of black citizens to elect can-
didates.”38

A federal district court dismissed the challenge to the settlement. It held that
“the mere motivation to facilitate equal opportunity for representatives of all
races” did not necessitate that the limited voting scheme be strictly scrutinized,
let alone invalidated (Cleveland County Association for Government by the
People v. Cleveland County Board of Commissioners 1997, 80). The court cor-
rectly observed that the arrangement, a four-vote, seven-seat system, “does not
guarantee any seats on the Board of Commissioners to blacks, nor does it give
black voters any more voting power than other voters” (Cleveland County
Association for Government by the People v. Cleveland County Board of Com-
missioners 1997, 80). The system did not require strict scrutiny, the court held,
because it did not classify individuals on the basis of race. Unlike the majori-
ty-minority districts that the Supreme Court had struck down, the limited vot-
ing arrangement “does not separate voters or distinguish among voters or can-
didates along racial lines. It treats all voters in the county—black or white—in
precisely the same way” (Cleveland County Association for Government by the
People v. Cleveland County Board of Commissioners 1997, 80).39

The provision of electoral opportunities for racial and language minorities,
especially when they are not dependent on group-based classifications, are
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generally viewed as a positive feature of an election system. The opportunities
provided by limited, cumulative, and preference voting do not entail such clas-
sifications (see Mulroy 1998, 350–52). Suggestions that these modifications in
voting rules establish quotas and guarantees rather than opportunities can be
dismissed as, at best, misguided hyperbole. 

The Complexity Argument

There are other consequences that allegedly result from the use of these sys-
tems. One supposedly associated with cumulative voting is that it is too com-
plex for voters to understand. This has rarely been a criticism of limited voting
because that system retains the familiar restriction that each voter may cast
only one vote for any candidate. Nor is the ranking of candidates in preference
voting viewed as onerous to voters, provided that it does not require that dis-
tinctions be made among all candidates on a ballot (see McKaskle 1998, 1161;
Mulroy 1999, 1913; Farrell and Gallagher 1999, 310–11).40 Cumulative vot-
ing, however, increases the number of ways in which votes may be cast, and
this is allegedly a source of considerable confusion for voters (see Canon
1999a, 367; 1999b, 260). The confusion caused by these additional permuta-
tions is expected to be most pronounced among less educated voters, and
therefore among minority voters, as disproportionate numbers of them tend to
be among the less educated, at least in a formal sense. This confusion, it is sug-
gested, could negate the electoral opportunities that cumulative voting other-
wise provides minority groups (see Note 1981, 1829; Note 1982, 155; Dunn
1972, 655–58; Everson et al. 1982, 23). 

This notion that cumulative voting is so confusing to voters that they will
not be able to cast their ballots effectively can be safely rejected. Exit polls
conducted at cumulative voting elections reveal very little voter confusion.
Only about 10 to 15 percent of the respondents in these polls reported that
casting ballots in these elections, which were conducted with paper, machine,
and computer ballots, was more difficult than voting in other local elections.
And any possible increase in difficulty did not appear to impede seriously the
use of the cumulative options, as 90 percent or more of the voters typically
reported that they understood that they could cumulate votes. Minority voters
were actually somewhat less likely than other voters to report that they found
the system more difficult and much more likely to actually exercise the option
to cumulate (Cole, Engstrom, and Taebel 1990; Engstrom and Barrilleaux
1991; Cole and Taebel 1992; Engstrom, Kirksey, and Still 1997b, 301–8).

Voters in the Texas exit polls were given a response option to the question
about relative difficulty that voters in the other polls did not have. Whereas the
question used in the other settings simply asked whether cumulative voting
was “any more difficult to understand,” in the Texas exit polls respondents
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were provided with a more complete range of responses. These included
whether cumulative voting, compared to the voting methods used in other
elections, was “any easier, about the same, or more difficult to understand.”
The results may be surprising to many, as over a fourth (28 percent) of the
respondents indicated that cumulative voting was easier to understand. Indeed,
more respondents reported that it was easier than reported it to be more diffi-
cult (16 percent). This was especially true of the Latino respondents, 53 per-
cent of whom said it was easier compared to only 8 percent reporting it to be
more difficult (Brischetto and Engstrom 1997; for similar responses among
African Americans, see Engstrom and Brischetto 1998, 825, 833). In addition,
the less educated voters, among both Latinos and Anglos, were not more like-
ly to find the system more difficult. Voters who had not graduated from high
school were in fact the most likely, within both groups, to indicate that the sys-
tem was easier to understand (Engstrom and Brischetto 1998, 822–24, 830;
also 825, 833 for similar results concerning African Americans). 

That voting under cumulative rules is reported to be easier than voting in
other local elections should not necessarily be surprising, however. In multiseat
elections, the cumulative options could very well make voting easier for voters
with intense preferences for particular candidates. In the more traditional mul-
tiseat context, in addition to voting for their preferred candidates, these voters
also have to decide whether to cast their remaining votes for candidates com-
peting with their more preferred choices. Votes cast for less preferred candi-
dates can help to defeat their more preferred choices, and therefore not casting
a complete ballot can be very rational. Indeed, the single-shot voting strategy,
in which voters withhold votes, has been advocated as a way for minority vot-
ers to compete more effectively in multiseat elections (Engstrom and McDon-
ald 1993). Voters with relative preferences among candidates may find that the
option to cumulate votes simplifies their decision. This may help explain why
so many of the Latino voters in Texas reported cumulative voting to be easier. 

If cumulative voting makes it more difficult to cast ballots, then the degree
of difficulty would presumably increase as the number of votes available to
cumulate, and therefore the number of permutations in which votes may be
cast, increases. The exit polls in Texas were conducted at elections in which
voters had either two, three, or five votes to cast. When the relationship
between the number of votes and the relative difficulty of cumulative voting
was examined, this expected relationship was present among the Anglo voters
but not among the Latino voters. Among the Anglo respondents participating
in two-vote elections, 29 percent said cumulative voting was easier. This per-
centage dropped to 20 in the three-vote context and to 12 in the five-vote situ-
ation. The percentage of Anglos voting in the two-vote context who found
cumulative voting to be more difficult was 12. This percentage increased to 23
in the three-vote and to 28 in the five-vote settings. For Latinos, the relation-
ship was reversed. The percentage reporting cumulative voting to be easier
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increased from 48 in the two-vote situation, to 55 in the three, and to 59 in the
five. The percentage reporting it to be more difficult changed only minimally,
from 7 in the two-vote context to 9 in the three-vote and 10 in the five-vote
context (Brischetto and Engstrom 1997, 979–81). These differences between
the groups were not attributable to educational differences between them
(Engstrom and Brischetto 1998, 823–24, 831). 

An exit poll was also conducted at a seven-vote cumulative election in
Chilton County, Alabama, in 1992. Among the white respondents to that poll,
28 percent reported cumulative voting to be more difficult, but 88 percent also
indicated that they understood they could cumulate their votes and 78 percent
reported doing so. Among the African American respondents, only 12 percent
reported the system to be more difficult, while 96 percent indicated that they
knew votes could be cumulated and 91 percent reported cumulating them. Edu-
cational differences among the voters again had minimal if any impact on their
understanding of the system (Engstrom, Kirksey, and Still 1997b, 301–8). 

Cumulative voting does not appear to be so confusing that it impedes the
ability of voters to use their ballots effectively. In fact, some voters may find
the ability to cumulate votes simplifies rather than complicates their voting
decisions in multiseat elections. There certainly is no evidence that the addi-
tional complexity introduced by cumulative options will negate the electoral
opportunities the system provides minority groups. Minority voters have not
only understood cumulative voting but have also used it to elect their preferred
candidates.

Alleged Systemic Consequences 

The simple revisions in the voting rules that these alternative systems entail are
alleged to have much broader systemic consequences as well. These conse-
quences are also matters of dispute, however. Empirical evidence comparable
to that documenting minority electoral success through these systems, or the
lack of serious voter confusion in cumulative voting elections, is not available
to assess these other alleged consequences. Many of these supposed conse-
quences, however, especially the often “apocalyptic forecasts” asserted by
opponents of these systems (Persily 1999, 10), are clearly exaggerated, and the
associated predictions can be dismissed as hyperbole. 

The center of the debate concerns the perceived advantages or disadvantages
of the greater diversity in representation that these systems facilitate, including,
but certainly not limited to, that for racial and language minorities. There is no
doubt that these alternative voting systems structure electoral competition in a
way that more widely diffuses electoral opportunities. Proponents of these sys-
tems tout this expansion in opportunities as a positive feature. They argue that
these systems allow more of the salient interests within government jurisdic-
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tions to be represented in their legislative bodies than do the traditional multi-
seat systems or single-member districts, and thereby enhance the decisions and
legitimacy of these institutions. Alternative voting rules, it is said, allow like-
minded voters to form “voluntary constituencies” based on their interests.
Many of these interest groupings would not be able to elect their favored rep-
resentatives under the other arrangements. Voters with these interests would
either be submerged in multiseat elections using the more traditional voting
rules or they would be dispersed among districts in a single-member district
arrangement (see Weaver 1984, 194; Karlan 1989, 213–36; Still 1991, 358–60;
Guinier 1994b, 94–101, 109–14, 149–56; Still and Karlan 1995). 

Geographic proximity is certainly not a necessary condition for shared
interests. Many of the most salient interests of people are not place related.
Ideological beliefs, religious values, and ethnic identities are just some sources
of shared political interests that are rarely distributed in a geographically com-
pact fashion. Voters concerned with particular clusters of issues, such as gen-
der discrimination, gay rights, or environmental protection, do not all share
neighborhoods (see, e.g., Rosenblum 1996; Bloch 1998). Alternative voting
systems allow voters to determine which interests are most important to them
and to vote accordingly. Voters concerned with place-related interests can vote
on the basis of those interests. But those who find other interests of greater
importance can vote on the basis of those concerns. The effectiveness of a per-
son’s vote, therefore, will not be so dependent on where she happens to live
(Inman 1993, 2004). As expressed by Guinier, writing about cumulative vot-
ing, “all voters have the potential to form voluntary constituencies based on
their own assessment of their interests” (Guinier 1994b, 149). 

Opponents of these systems view the potential increase in representational
diversity differently. The more decision-making bodies resemble the voters,
they argue, the more problematic they become. They maintain that these sys-
tems will “balkanize” politics by stressing group or issue differences among
voters. Candidates, they claim, will make divisive campaign appeals, attempt-
ing to win election on a narrow base of support. In partisan settings, these sys-
tems will allegedly encourage small political parties to contest elections, which
opponents claim will endanger the two-party system. Fringe or extremist can-
didates, it is also argued, are more likely to be elected under these voting rules.
And the more diverse governing bodies elected through these systems, oppo-
nents claim, will experience greater internal conflict and even be susceptible to
gridlock. Politics, in short, will become more polarized (see, e.g., Thernstrom
1999; Busch 1999; Clegg 1999; and more generally Weaver, 1984, 194–95).

The Party System 

One of the most frequent themes of critics of alternative systems is that they
constitute a threat to the American two-party system. This criticism relies
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largely on the association between proportional representation (PR) election
systems and the presence of representatives of multiple political parties in par-
liaments around the world. These multiparty systems in turn are associated
with coalition governments, and coalition governments are said to be unstable
or otherwise weak governments. Winner-take-all elections, such as those in the
United States, are more likely to force electoral competition to be between two
parties, resulting is single-party control and more stable and effective govern-
ment. These linkages between election systems and the ultimate stability or
strength of governments, however, are not as strong or clear as often portrayed
by the opponents of the alternative systems (see esp. the exchange between
Pinto-Duschinsky 1999a, 1999b and Powell 1999, Lijphart 1999a, Vowles
1999, Shugart 1999; and more generally Lijphart 1999b). Nor are other
democracies’ experiences with electoral systems necessarily exportable to the
United States (see Taagepera 1998, 87–88).

An example of how these arguments are exaggerated occurred recently in
the congressional hearings on the States’ Choice of Voting Systems Act. This
bill, sponsored by Rep. Melvin Watt of North Carolina, would allow states to
elect members of the U.S. House of Representatives through multimember dis-
tricts, provided those districts do not violate the Voting Rights Act. This con-
dition would virtually preclude the use of traditional multimember elections in
areas with large numbers of minority voters. Elections within multimember
districts in these areas would need to be conducted under alternative voting
rules in order to avoid the dilution prohibitions of the Voting Rights Act, unless
it could be demonstrated that the candidate preferences of voters did not differ
along group lines (see Thornburg v. Gingles 1986, 46–51). The hearings there-
fore focused, not surprisingly, on the alternative voting rules.41

Opponents of the bill generally equated alternative voting arrangements
with PR systems and warned of a resulting fragmentation of politics through
multiple parties. One witness raised the specter of excessive fragmentation by
referring to atypical examples of proportional representation systems. This
witness stated that 

countries using some form of proportional representation or other multi-member
district methods are more prone, like Italy or Israel, to political instability and/or
a situation in which groups having the support of only a small proportion of the
population nevertheless hold the decisive political balance. (Busch 1999, 2,
emphasis added)42

Another witness stated that if cumulative voting were used in the new multi-
member districts, Congress would consist of “a variety of warring parties”
(Thernstrom 1999, 3).

In response to these critiques, proponents of alternative election systems
can note that not everyone is enamored of a two-party system. Winner-take-all
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electoral systems impose “stability” through two parties by distorting the
translation of popular votes into legislative seats, typically providing the plu-
rality party in the electorate with an exaggerated majority of seats in a legisla-
ture (see, e.g., Campbell 1996, 34–36), and sometimes even manufacturing a
legislative majority for a party that did not receive a plurality of the votes (see
Lijphart 1999b, 165–68).43 The American two-party system has been said to
inhibit the major parties from taking clear positions on issues, thereby imped-
ing debate over policy, leaving voters uncertain about what the parties stand
for, and making it difficult to hold parties politically accountable. As expressed
by one political scientist who would like more electoral options, “The Repub-
lican and Democratic parties are immobilized by having to promise too many
things to too many people” (Lowi 1999, 177). This sentiment appears to be
shared by many of America’s voters as well. A nationwide survey conducted
by the National Opinion Research Center in 1996 found that 82 percent of
Americans thought that “both parties are pretty much out of touch with the
American people” (Shea 1999, 38), and other surveys during the 1990s con-
sistently showed that a majority of the public would like to have at least a
“third major political party” option (Collett and Hansen 1996, 239, 252 n. 1).44

Regardless of whether one prefers the two-party arrangement, however, the
apocalyptic scenarios of these opponents can be dismissed as hyperbole. One
cannot simply export political conditions in Italy or Israel to the United States
by changing an election system. First, the linkages between election systems
and party systems, while empirically well documented, are far from uniform.
Political conditions in Italy and Israel are certainly not typical of countries
with proportional representation arrangements. In a comment that could be
written to apply to Israel as well as Italy, Shugart has noted:

Anti-PR polemicists . . . take as a given that all PR systems can be damned by
stating one simple word: Italy. While there are indeed PR systems that have been
characterized by frequent inter-election changes in government and an inability
of elections to be framed as choices among competing governments—as in
Italy—such characterizations do not apply to PR systems as a class. (Shugart
1999, 143, emphasis in original; see also MacIvor 1999, 25, 29; and, more gen-
erally, Reilly and Reynolds 1999)45

Electoral systems, it is well understood, are “by no means the sole determi-
nant” of party systems (Lijphart 1999b, 144, 168–70). It has even been sug-
gested, given recent election outcomes around the world, that “the convention-
al wisdom of a causal relationship between an electoral system and a party
system is increasingly looking out of date” (Reilly and Reynolds 1999, 17).

Second, the election systems used in Italy and Israel are very different from
the alternative system under consideration in the United States. Both use a list
system of proportional representation in which the focus is on voting for par-

52 Richard L. Engstrom

r/e 1.qx  1/8/1  12:04 PM  Page 52

BOE Voting 000208



ties rather than candidates. And the number of seats per district (called “dis-
trict magnitudes”) in each country is among the highest in the world (Cox
1997, 50–55). District magnitude is a crucial variable affecting the electoral
opportunities of small parties. The higher the magnitudes, the more likely
small parties are to win seats (Taagepera and Shugart 1989, 112–25).

For many years district magnitudes in Italy ranged from 1 to 53, with a
median magnitude of 17.46 All 120 seats of the Israeli Knesset are elected
through one nationwide vote. Systems like these, classified as “extreme” cases
of PR (Lijphart 1991, 73), are not being seriously contemplated in the United
States (Benoit and Shepsle 1995, 61).

If other countries are to be cited as examples of the effects that alternative
systems are likely to have on the American party system, then it would be
much more appropriate to reference Malta, which uses a preference voting
system rather than a proportional list system, with all districts electing only
five members of parliament. This is much closer to the number to be elected,
through alternative voting rules, in the multimember arrangements usually
suggested by the proponents of these systems in the United States.47 Malta,
unlike Italy or Israel, has had a two-party system and one-party governments
for many years (Lijphart 1999b, 75–77, 111, 168–70, 312).48 An even better
reference, however, would no doubt be the state of Illinois, which used cumu-
lative voting in three-member districts to elect the lower house of its legisla-
ture from 1870 to 1980 and had a thriving two-party system the entire time
(see Wiggins and Petty 1979; Kuklinski 1973; Dunn 1972; Blair 1960; and
more generally Guinier 1998, 266–68).49

It must also be understood that the adoption of alternative voting rules in
elections for legislative bodies would not eliminate other structural features of
American politics that might have a greater impact on the number of viable
parties. A crucial regime-level feature of American politics is the presence of
a presidential rather than a parliamentary system of government. Although not
originally designed as such, this system has evolved further into what is func-
tionally a presidential-centered arrangement. In a presidential system, separate
votes are cast for presidential and legislative candidates. While votes in the
American presidential election are filtered through the electoral college, rather
than aggregated into one official, nationwide count, this is still essentially a
single-person, winner-take-all election. As Lijphart has stated, “[P]residential-
ism tends to foster a two-party system, as the presidency is the biggest prize to
be won, and only the largest parties have a chance to win it.” The advantage
that larger parties have over smaller parties in presidential elections, he further
notes, “often carries over into legislative elections as well.” This spillover
effect has been the case even when countries with the presidential system use
proportional representation rules for their legislative elections (Lijphart 1991,
73; see also Lijphart 1999b, 155–56, 164, 168; Reichley 1999, 14).

The presidential structure is of course also replicated in the governments of
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all fifty states, and in many local governments as well. Governors and many
mayors are directly elected by the people, rather than through a vote of state or
local legislators. In addition, at the federal level, Congress is a bicameral insti-
tution, and although every state is apportioned two members to the upper cham-
ber, the Senate, Article 1, section 3 of the Constitution specifies that senatorial
terms be staggered, making senatorial elections also winner-take-all, single-
person elections (see McKaskle 1998, 1199 n. 327). The use of alternative elec-
tion systems in these elections therefore would require a constitutional amend-
ment, and this is rarely, if ever, advocated by proponents of these systems. 

Other structural features are considerable obstacles to the development of a
multiparty system within the United States as well. The requirements for hav-
ing party candidates listed on election ballots, for example, vary from state to
state but are typically much more restrictive than those in other democracies
(Katz 1997, 260–61). Primary elections, widely used to select party nominees
in this country, are said to “give strong incentives for dissidents to try their
luck in one of the major party primaries instead of establishing separate small
parties” (Lijphart 1999b, 164). Campaign finance laws are also among a vari-
ety of election laws and regulations that are considered to be “heavily biased
against the formation and maintenance of anything other than the two-party
system” (Lowi 1991, 172). These laws and regulations appear to be legally
secure as the Supreme Court has taken a protective attitude toward the two-
party system, holding recently that states may “enact reasonable election reg-
ulations that may, in practice, favor the traditional two-party system” (Tim-
mons v. Twin Cities Area New Party 1997, 367).

Racial Polarization

Racial polarization is often predicted to increase if alternative voting rules
are adopted. Racial polarization, it is even suggested, will become manifest in
partisan polarization, in the form of racially specific parties. The witness testi-
fying against Rep. Watt’s bill who stated that Congress would degenerate into
“a variety of warring parties” testified as well that if cumulative voting were
used in the new multimember districts, “There will be a David Duke party and
a black nationalist party” (Thernstrom 1999, 3).50 Another witness asserted that
cumulative voting “discourages coalition building and facilitates identity poli-
tics and, especially, racial politicking” (Clegg 1999, 4–5). Defendants object-
ing to a cumulative voting remedy for a dilutive at-large system in a Maryland
county argued that the system would “increase and entrench racial polariza-
tion” in the county.51 A political scientist testifying on behalf of the county,
Donald Horowitz, claimed that because the African American percentage of the
voting age population in the county (20) was close to the threshold of exclusion
for the five-vote system (16.67), minority candidates were likely to exploit
“divisive racial issues” in their campaigns. White candidates, he said, were also
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“likely to engage in racial appeals” if that system were used (Horowitz 1994,
9). “In the name of remedying racial polarization,” Horowitz concluded,
“cumulative voting would be likely to entrench it” (Horowitz 1994, 10).

No empirical evidence has been marshaled to support these suggestions that
alternative systems will result in increased racial polarization. The only study
that has addressed the broader racial consequences of the use of one of these
systems is that of cumulative voting in Chilton County, Alabama, by Pildes
and Donoghue (1995). African Americans constituted, as of 1990, 9.9 percent
of the voting age population in Chilton County. The threshold of exclusion for
the county’s seven-vote system is 12.5. The close correspondence between
these two figures suggests that this is a setting, according to Horowitz’s theo-
ry, in which racial polarization is likely to become more intense. Pildes and
Donoghue, however, found just the opposite effect. 

No African American had ever been elected to the Chilton County com-
mission until cumulative voting was implemented in 1988. The victorious
African American in that contest, Robert Agee, finished first despite receiving
very little of the white vote (Still 1992, 189, 193–94). He was reelected in
1992, finishing second despite again receiving relatively little of the white vote
(Engstrom, Kirksey, and Still 1997b, 306; Pildes and Donoghue 1995, 289,
303, 306). Agee’s victories clearly depended on the ability of the county’s
African American voters to cumulate votes on his behalf. According to Pildes
and Donoghue, even in 1992, when Agee was an incumbent, he “would not
have stood a chance” of being elected under the previous at-large election sys-
tem (Pildes and Donoghue 1995, 288). 

In both 1988 and 1992, African Americans preferred Agee over another
African American candidate, Robert Binion. According to Pildes and
Donoghue, Agee was considered a moderate candidate, whereas Binion,
endorsed by the state’s major African American political organization, the
Alabama Democratic Conference, was viewed as more radical (Pildes and
Donoghue 1995, 293). Agee is credited with bringing about more equity in
county services and appointments (Pildes and Donoghue 1995, 278–79) with-
out being a polarizing presence on the commission. He reportedly received
more contacts and requests for assistance from white than African American
residents of the county (Pildes and Donoghue 1995, 297). His colleagues
even chose him to serve as the chairperson of the commission. Interviews
with other commissioners revealed that Agee was elevated to that position
because of his “judgment, temperament, and ability” (Pildes and Donoghue
1995, 281). 

Cumulative voting has not caused the racial divisions in candidate prefer-
ences in Chilton County. The African American voters’ preference for an
African American candidate and the white voters’ preference for white candi-
dates (Still 1992, 189, 193–94; Engstrom, Kirksey, and Still 1997b, 306;
Pildes and Donoghue 1995, 289, 303–7) did not result from the option to
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cumulate votes. That option, however, has permitted the African American res-
idents of the county to elect an African American to serve on the commission,
which not surprisingly has had the beneficial effect of making the African
American minority feel “more connected to local government” (Pildes and
Donoghue 1995, 279). And contrary to the predictions of some opponents of
alternative election systems, the election of an African American has not exac-
erbated racial polarization in the county. Pildes and Donoghue discovered, to
the contrary, that it has “begun to decrease racial polarization in politics”
(Pildes and Donoghue 1995, 297; see also Webster 2000, 158). 

Balkanization

Increases in political parties and racial polarization are only two dimen-
sions of the “balkanization” of politics alleged to result from the use of alter-
native systems. As noted above, one witness testifying on Rep. Watts bill stat-
ed that cumulative voting would “discourage coalition building and facilitate
identity politics” (Clegg 1999, 4–5). Another witness warned of “increased
ethnic divisions,” “the deliberate cultivation of ethnic identity or separatism,”
and “increased leverage held by political groups outside the mainstream”
(Busch 1999, 5, 6). The election of “extremists” supported by a small propor-
tion of the electorate (such as neo-Nazi members of a future “David Duke
party”) is frequently forecast by opponents of these systems.52

As is the case with the claims of increased racial polarization, there is no
evidence supporting these predictions. Alternative systems, as already noted,
do diffuse electoral opportunities, and therefore legislatures elected through
these systems are likely to reflect better the diversity of views in the elec-
torate, but this does not equate with the election of extremists. Indeed, as
Mulroy has pointed out, “There is no evidence that where alternative systems
have been tried in the United States, there has been any marked increase in
[even] the number of candidates considered ‘radical’ or ‘extremist,’” let alone
the number elected (Mulroy 1998, 354 n. 110; see also Pildes and Donoghue
1995, 292).

A study comparing votes cast in the Illinois House of Representatives, dur-
ing and after the period in which that chamber was elected by cumulative vot-
ing in three-member districts, with those cast in the Illinois Senate, elected
through single-member districts, found that there was more diversity in the
voting behavior of the members of the house while cumulative voting was in
effect. The study examined the percentage of times each legislator voted in
agreement with the “pro-business” position of the Illinois Political Action
Committee (IPAC), an organization with ties to the Illinois Chamber of Com-
merce, on a set of “key votes” identified by that group. The results revealed
that there was more variation in support for IPAC’s positions in the house
while cumulative voting was used than in the senate, or than in the house when
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that body was elected in single-member districts (Adams 1996, 140). Although
one commentator has interpreted this as demonstrating that “the cumulative
system in Illinois produced more ideologically extreme members of the state
assembly than did the single member district system” (Canon 1999a, 366;
1999b, 290), nothing in the study indicates that the behavior of any of the leg-
islators elected under cumulative voting, on the basis of this measure, could be
considered “ideologically extreme” (see Engstrom 1999, 470).

Many advocates of alternative voting rules argue that rather than discour-
aging the creation of electoral coalitions across group lines, these systems will
encourage them. As expressed by Guinier, “Voters are not coerced into voting
based on race or any other affiliation simply because of where they live or what
they look like” (Guinier 1999, xii; see also Viteritti 1994, 254, 270). The abil-
ity to form “voluntary constituencies,” rather than being trapped within win-
ner-take-all geographical districts drawn to favor particular groups of voters,
provides an incentive for candidates to appeal to voters across groups. Efforts
to build coalitions based on interests and issues rather than identity, it is
argued, are more, rather than less, likely if alternative rules are used (see, e.g.,
Lewyn 1995, 212; Bloch 1998, 29; Mulroy 1998, 353–55; and Webster 2000,
158).53 In addition, elections under these systems are expected to offer voters
more candidates from which to choose, to be more competitive, and therefore
to stimulate more voter interest and participation than found in the frequently
“safe” districts currently in place (see, e.g., Mulroy 1998, 350; Lewyn 1995,
212–13; Richie and Hill 1999a, 13; Webster 2000, 158). 

The multiple-vote feature of these systems is also alleged to decrease the
polarization so often engendered by electoral campaigns in single-member
districts. When voters have only a single vote to cast, candidates often attempt
to distinguish themselves from the others through negative attacks on their
opponents. Candidates who think they are behind, as indicated by polls, for
example, are thought to be especially prone to “go negative” (see Guinier
1998, 92, 254–55). Attack advertising has become “the dominant message of
modern political campaigns” (Ansolabehere and Iyengar 1995, 101; see also
Magleby 2000; Thurber, Nelson, and Dulio 2000). When voters have more
than one vote, however, as may be the case in limited voting and is the case in
cumulative voting, or when their vote may transfer among candidates, as in
preference voting, candidates will be less likely to engage in negative cam-
paigning, it is argued, because they will not want to alienate voters favorably
disposed to other candidates. They will be more likely to distinguish them-
selves from the other candidates in this context through positive messages
about themselves rather than negative messages about the others (Inman 1995,
2013–14; McKaskle 1998, 1198 n. 324). Campaigns under these systems,
therefore, are less likely to become, as a recent state legislative contest in a sin-
gle-member district in Louisiana has been described, “a political knife fight”
(Donze 1999, B1).
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Proponents and opponents of particular election systems often make exag-
gerated claims about the advantages and disadvantages of those systems. This
is no doubt true of both the proponents and opponents of alternative voting
systems. Everson has correctly noted that:

Political reform usually fails to achieve either the heaven on earth described by
its proponents or the hell feared by its opponents. One reason for this is that the
conditions reformers wish to alter are usually the product of multiple causes and
reform usually focuses on a single factor. (Everson 1992, 190) 

To date, little has been documented about the consequences of alternative
election systems other than that they can, depending on where the threshold of
exclusion is set, provide minority voters with electoral opportunities. The
opponents of these systems claim, with considerable rhetorical flair, that while
this goal may be admirable, the numerous negative consequences that will
result from their use far outweigh this benefit. These other alleged conse-
quences, however, have yet to be documented, and what little empirical evi-
dence exists points to their absence rather than their presence. It will not be
surprising if empirical research ultimately reveals that these other conse-
quences do not occur, at least not to the degree that the opponents predict. This
was the conclusion, for example, of a study of the use of preference voting in
five Ohio cities early in the twentieth century. Members of minority groups
that had been unrepresented, or severely underrepresented, on councils prior to
the adoption of preference voting had their representation increased after its
adoption. When it came to the parade of horribles predicted by the system’s
opponents, however, it was found that the system was never “as damaging to
the polity as its opponents claimed” (Barber 1995, 308).

Conclusion

The implementation of democracy in the United States, unfortunately, has not
been a neutral, nonpartisan process. The way in which electoral competition is
structured has become a subject of recurring controversy in many states and
localities. Allegations of bias in the arrangements used to elect our legislative
bodies are common. Bruising legislative battles over the design of geographi-
cal districts have been followed by contentious and costly litigation, which
may resolve such disputes, at least in terms of declaring winners and losers,
but does little to instill confidence that either the process or the outcome is
impartial.

The design of election districts has often been an “acrimonious,” even
“nasty,” issue because it can be a crucial factor affecting election outcomes.
Elections in single-member districts are winner-take-all elections—a plurality
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of votes wins the seat, and all of the other votes, no matter how close the elec-
tion may have been, may as well be discarded. When multimember district
elections are held under the traditional voting rules, a plurality group often
wins all of the seats, or at least a vastly disproportionate number of them. Who
is grouped with whom, therefore, becomes a major referent in evaluating the
lines, and a major cause of conflict. 

The redistricting stimulated by the 1990 census was especially contentious.
The application of new computer technology made it possible to manipulate
district boundaries and to assess their likely consequences more effectively
than ever before. Demands for population equality among the districts became
excuses to fine-tune the maps to satisfy the personal interests of incumbents
and/or the collective interests of various groups, particularly political parties.
Instead of the people choosing their representatives, many critics said, election
outcomes were predetermined by the representatives choosing the people they
would represent. The basic structure through which elections are conducted is
infected, many claim, with undemocratic gerrymandering, a problem that is
endemic to the system and often immune to judicial review. 

During the 1990s many of the gerrymandering allegations focused on racial
and language minorities protected by the Voting Rights Act, primarily African
Americans and Latinos. Unlike previous decades, however, the 1990s wit-
nessed not only the traditional allegations of gerrymandering against these
groups, which the Voting Rights Act is supposed to prevent, but also allega-
tions of gerrymandering in their favor to avoid violations of that act. The per-
ceived racial consequences of different plans were tied directly to different
expected electoral outcomes for various incumbents and political parties, a
fusion that made the districting thicket even more entangled politically than it
had been in the past. 

The Supreme Court has responded to the allegations of gerrymandering in
favor of protected minorities by elevating the importance of what it has iden-
tified as “traditional districting principles.” The increased emphasis on these
principles certainly does not eliminate efforts to bias districting arrangements
to favor some groups of voters at the expense of others. Although the princi-
ples are labeled as “traditional,” the constraints they place on those drawing
and adopting districts are far from clear. Some of the principles, like com-
pactness and respect for communities of interest, lack agreed-upon definitions
and therefore are subject to considerable manipulation. Others, like contigui-
ty, once had unambiguous referents but are now, as a result of judicial scruti-
ny, conceptually muddled. Even assuming that agreement is reached on the
definitions and measures of these criteria or that they are simply imposed by
the Court, the standards for assessing when they have been “respected” and
when they have been “subordinated” remain uncertain at best. The post-2000
round of redistricting will be not only politically entangled but also more con-
ceptually ensnarled than ever before. 
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While the so-called traditional principles are race neutral on their face, they
may not be neutral in application (see Webster 2000, 158–59; Lennertz 2000,
183). In the context of our system of winner-take-all geographical districts,
they will no doubt tend to favor plurality groups that are relatively evenly dis-
persed geographically, as these groups are the most likely to benefit from a
strict compactness requirement (see Wildgen and Engstrom 1980). This means
that they will work, in application, to advantage Anglos more often than
African Americans or Latinos, given their respective numbers and residential
distributions. The medium for providing racial and language minorities in this
country with opportunities to elect representatives of their choice has typical-
ly been the majority-minority single-member district. The fact that the Court’s
new concern for these districting principles has resulted, at least to date, in the
dismantling of only these types of districts is no accident. 

The ability to create majority-minority districts has been diminished by the
new constraints on the design of districts. Fewer such districts are expected to
be created after the 2000 census than were created after the 1990 census. This
situation is, as noted above, a political choice, not a requirement of democra-
cy. Not surprisingly, this has stimulated interest in other possible choices,
especially in election systems in which minority electoral opportunities are not
dependent on, or at least less dependent on, district lines. Two such systems,
limited voting and cumulative voting, have now been adopted to provide these
opportunities by about a hundred local governmental units, and a third, pref-
erence voting, has been frequently proposed for this purpose. These opportu-
nities, as noted above, are neither electoral guarantees nor recipes for racial
polarization.

The ability of minority voters to elect candidates favored by them but not
by other voters when these types of voting rules are used has been document-
ed in numerous elections. This has often resulted in a minority candidate being
elected to the respective governing body for the first time. The minority elec-
toral opportunities provided by these systems, in short, are not just theoretical,
provided the threshold of exclusion is not set too high relative to minority elec-
toral strength. 

These electoral opportunities are provided without treating members of
racial or language minorities any differently from other voters. Minority vot-
ers need not constitute majorities within districts, or other electoral units, to
have opportunities to elect representatives of their choice, so there is less need
for district boundaries to selectively include and exclude group members.
Electoral opportunities provided in these multimember districts are therefore
much less dependent on districts that bear the “resemblance to political
apartheid” that the Supreme Court found in some single-member district
arrangements in the 1990s (Shaw v. Reno 1993, 647). Indeed, what the Court
has identified as “traditional race-neutral districting principles” should be eas-
ier to apply when creating the larger multimember districts used with these
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alternative systems. Concerns for contiguity, compactness, and other govern-
mental boundaries are less likely to conflict with the provision of minority
electoral opportunities within these larger multimember districts, and geo-
graphically based “communities of interest” are less likely to be dissected by
their boundaries (see Engstrom 1995b; Morrill 1996a, 1996b; Webster 1997). 

A variety of other consequences, some good and some bad, are alleged to
result from the use of these voting systems. No evidence has been gathered,
however, documenting these effects in any of the jurisdictions using the sys-
tems. Indeed, the only consequence that is well documented is the ability of
minority voters to elect their preferred representatives, who are themselves
members of the minority group, when the group’s electoral strength is close to
the threshold of exclusion. Some critics of the systems have suggested that the
election of such candidates will result in increased racial antagonism and
polarization. This is another allegation for which evidence has yet to be pre-
sented. There is certainly no evidence that racial hostilities will be higher when
these systems are used than when minorities remain systematically underrep-
resented as a result of dilutive electoral arrangements. What little evidence
exists suggests just the opposite, that racial polarization is likely to decline
when minority-preferred representatives serve on governmental bodies (Pildes
and Donoghue 1995).

While invalidating a majority-minority single-member district for being an
impermissible “racial gerrymander,” one federal court stated, “The time has
come to contemplate more innovative means of ensuring minority representa-
tion in democratic institutions” (Johnson v. Miller 1994, 1393). The American
experience with electoral systems has been severely truncated. There are
numerous ways to conduct democratic elections, many of which, like limited,
cumulative, and preference voting, can provide minorities with electoral
opportunities without gerrymandering district lines (see, e.g., Lijphart 1994,
10–56; Rule and Zimmerman 1994; Farrell 1997). Recognition of this fact is
an important development in American politics. The new legal restrictions on
majority-minority districts need not, and should not, become an excuse to limit
minority electoral opportunities in this country. Tolerance of such a limitation,
it must be recognized, would be “another political choice” made by Americans
(Holder v. Hall 1994, 911, Thomas, J., concurring), not a constitutional, and
certainly not a democratic, necessity. 

Notes
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almost $7.3 million the city has been ordered to pay the lawyers representing the suc-
cessful African American plaintiffs (Barnett v. City of Chicago 2000). The litigation
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7. See Handley, Grofman, and Arden 1998; Brischetto 1998, 49–50, 96; Lublin
1997; Arden, Grofman, and Handley 1997; Grofman and Davidson 1994; and Handley
and Grofman 1994. 

8. For a review of the many issues, legal and factual, involved in implementing
sections 2 and 5, see Hebert et al. 1998, 116–38. The Supreme Court has determined
that only changes with a retrogressive purpose or effect (i.e., plans that are intended to
leave, or do in fact leave, a protected minority in a worse situation) may be denied pre-
clearance under section 5 (see Reno v. Bossier Parish School Board 1997 regarding ret-
rogressive effect and Reno v. Bossier Parish School Board 2000 regarding retrogressive
intent). 

9. The number of members of the U.S. House of Representatives, currently 435,
as well as their election through single-member districts, is specified by federal statute.
Following each decennial census, seats in the House are apportioned to the various
states through the method of “equal proportions.” The number of seats apportioned to
a state, and consequently the number of districts to be adopted by that state, may there-
fore vary from census to census (2 USCS secs. 2a, 2c). Changes in the size of state and
local legislative bodies occur only rarely. 

10. In 1996 the Supreme Court held North Carolina’s Twelfth District unconstitu-
tional in Shaw v. Hunt, necessitating a revision in the districts before the 1998 con-
gressional elections. A third districting arrangement was used for the 2000 election (see
Cromartie v. Hunt 2000, stayed Hunt v. Cromartie 2000.
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11. See also Shaw v. Hunt 1996, 904 (dismissing the complaint against North Car-
olina’s First District because no plaintiff lived in that district); and Bush v. Vera 1996,
at 957–58.

12. A panel of the Fifth Circuit Court of Appeals stated recently, “It would seem
obvious to us that there is more than one way to draw a district so that it can reason-
ably be described as meaningfully adhering to traditional principles, even if not to the
same extent or degree as some other hypothetical district” (Chen v. City of Houston
2000, 519). 

13. An argument that a judicial election subdistrict in Louisiana was defective
because it was only “technically contiguous” because areas of the district were “sepa-
rated by uninhabited swamp” was not accepted in Oren v. Foster (1999, sl. op., 9–10).

14. Adding even further to the confusion has been the suggestion by one court that
“‘contiguity’ is not an abstract or geometric technical phrase. It assumes meaning when
seen in combination with concepts of ‘regional integrity’ and ‘community of interest’”
(DeWitt v. Wilson 1994, 1414). 

15. One commentator has suggested that, because of racially selective annexation
practices, following municipal boundaries in designing districts may often result in dis-
tricts that disadvantage minority voters (McKaskle 1995, 85; see also Fleischmann
2000, 111). 

16. The Ohio Constitution specifies that if a division must be made, the unit to be
divided shall be, in order of preference, “a township, a city ward, a city, and a village”
(Art. 11, sec. 7(C)). 

17. See also Theriot v. Parish of Jefferson 1999, 483 n.14, 485 n. 17, noting that the
city council of a city within a parish (county) preferred that the city continue to be split
among three county council districts in order to have access to, and influence over,
three county council members. 

18. A panel of the Fifth Circuit has recently commented: “Because of the inherent-
ly subjective nature of the concept, it would seem that reasonable people might dis-
agree as to what constitutes a community. We thus caution against general over-reliance
on the communities of interest factor” (Chen v. City of Houston 2000, 517 n. 9). 

19. Essentially the same argument was made concerning African Americans in East
Baton Rouge Parish and Caddo Parish (Shreveport) by witnesses in the Hays case in
Louisiana (Engstrom and Kirksey 1998, 251; see also Kelly 1996, 268–69).

20. A federal district court in North Carolina concluded that the legislature in that
state had “eschewed” the “community of interest” criterion when it revised the Twelfth
Congressional District in 1997. The court provided no reference whatsoever, however,
indicating how that criterion had been violated (see Cromartie v. Hunt 2000, sl. op.,
24). A dissenting judge, in contrast, found that the Twelfth reflected “a clear commu-
nity of interest” consisting of three urban areas known as “the Piedmont Crescent,”
which “share common characteristics and face similar problems” (Cromartie v. Hunt
2000, sl. op., 14, Thornburg, J., dissenting). A panel of the Fifth Circuit rejected an alle-
gation that the City of Houston violated the “communities of interest” principle in a
1997 revision of councilmanic districts because the plaintiffs’ evidence lacked speci-
ficity. Evidence of socioeconomic variation within districts that approached 200,000 in
population did not impress the court, which expressed greater interest in anecdotal and
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statistical evidence concerning specific districting choices made by the city (Chen v.
City of Houston 2000, 512–17). 

21. In the Cromartie v. Hunt decision of 2000, “geographical integrity” was again
identified as a “traditional districting criterion” that had been “eschewed” by the North
Carolina legislature in its 1997 revision of the Twelfth Congressional District (Cro-
martie v. Hunt 2000, sl. op., 24). The court failed to provide any indication of the mean-
ing of this criterion in the later opinion as well. The expression “geographic integrity”
has been used by geographers when writing about districting, but unfortunately it
remains undefined in their work as well (see Morrill 1994, 117, 133; Webster 2000,
156). 

22. The results of the 1972 election held under the plan were hardly proportional,
however. They were more consistent with the plaintiffs’ allegation that the plan was
“nothing less than a gigantic political gerrymander” (Gaffney v. Cummings 1973, 752)
in favor of the Republican Party. While the plan was alleged to have contained about
seventy districts that were “safe” for the Democratic Party, that party won only fifty-
eight districts in 1992. This no doubt disappointing outcome for the Democrats was not
due to an unexpected landslide vote for the Republicans, whose candidates won only
52.9 percent of the votes (and 61.1 percent of the districts) (Engstrom 1977, 301, 304).

23. A simple plurality is the usual requirement for election in this country, although
a majority of the votes is sometimes specified as a minimum criterion for certain
offices, primarily at the local level. 

24. The high stakes involved in districting are illustrated by the $1 million in con-
tributions, by or through the National Republican Congressional Committee and its
chairman, Rep. Thomas Davis III of Virginia, to Republican state legislative candidates
in Virginia in 1999. The election produced a gain of three seats for the Republicans,
which provided the party with control of the legislature. Davis is quoted as stating, “A
million dollars for three seats is pretty expensive. But it’s worth it because we now con-
trol the redistricting process” (Hosler 1999). 

25. There are variations in how multiseat elections can be structured, such as the
attachment of designated places or posts and “full-slate” requirements, that can
enhance even further this dilutive potential (see Engstrom and McDonald 1987, 1993).

26. Other Supreme Court decisions have also made it more difficult for minority
voters to force local governments through litigation to change from at-large electoral
arrangements to single-member districts, which has also stimulated interest in alterna-
tive ways to structure electoral competition within the at-large format (on these deci-
sions, see Engstrom 2000, 24–31). 

27. It is not necessary that voters cast votes in whole units. In Peoria, Illinois, for
example, a five-vote cumulative system has been adopted whereby voters simply iden-
tify up to five candidates they wish to vote for, and then their five votes are allocated
evenly among those candidates. If a voter votes for only one candidate, five votes are
allocated to that candidate. If a voter votes for two candidates, then two and one-half
votes are allocated to each, and so on.

28. The successful application of the single-shot strategy depends not only on a
group’s voters complying with it but also on the other voters dispersing their votes
across more candidates than there are seats to be filled (see Engstrom and McDonald,
1993, 386–87).
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29. Voters are not necessarily required to rank all of the candidates on a preference
voting ballot. When they do not, some ballots may become nontransferable, resulting
in the quota not being obtained by the required number of candidates. When this hap-
pens, the remaining seat(s) may be filled by applying a simple plurality rule after the
final set of transfers.

30. As one court stated recently about cumulative voting, “By allowing each voter
the same number of votes, cumulative voting subscribes to the one-person, one-vote
requirement with numeric exactness” (McCoy v. Chicago Heights 1998, 984; see also
Kaelin v. Warden 1971; LoFrisco v. Schaffer 1972; Orloski v. Davis 1983).

31. See, e.g., the findings of Welch and Bledsoe concerning the nonracial conse-
quences of electing city councils through districts or at-large elections, which indicate
far more modest effects on the types of people elected and their behavior in office than
are typically asserted by the advocates of either of these systems (Welch and Bledsoe
1988, 104). 

32. Cumulative voting has been adopted by local governments in Texas, Alabama,
New Mexico, South Dakota, and Illinois. Limited voting has been adopted by local
jurisdictions in Alabama, North Carolina, Texas, Georgia, and Arizona. 

33. A study that matched the actual ballots cast in the 1991 cumulative voting elec-
tion for the city council in Peoria, Illinois, with the racial composition of the city’s
precincts, however, found that while an African American was elected, he was not the
preferred candidate of African American voters. The African American voters divided
most of their votes between three other African American candidates, resulting in none
of the three being elected (Aspin and Hall 1996).

34. Only two of the nine Latino candidates elected were also among the candidates
preferred by the Anglo voters. One was an incumbent who three years earlier, in the
city’s first cumulative voting election, had become the first Latino ever to be elected to
the city council. He was the second choice of the Anglo voters among three candidates
(one a write-in candidate) in a two-seat election. The other was elected in a three-seat
election in which only two Anglos and one other Latino were candidates.

35. Unlike limited and cumulative voting, preference voting has not been adopted
in response to vote dilution allegations. Minority group leaders, touting the electoral
opportunities it provides minority voters, have been instrumental in getting it placed on
the ballot for voter consideration in Cincinnati in 1988 and 1991 and in San Francisco
in 1996, however. The system was rejected in both cities as the result of racially divid-
ed votes in which African Americans were supportive of the system but whites were not
(Engstrom 1993, 801, 804; DeLeon, Blash, and Hill 1997, 21–26, 48–55; DeLeon, Hill,
and Blash 1998, 271–72; see also Engstrom 1990). In all three instances preference
voting received around 45 percent of the total vote, an encouraging response to many
of its supporters (see, e.g., Electoral Reform Society 1996; DeLeon, Hill, and Blash
1998, 270, 272–73). 

36. Reply Brief of Appellants, Worcester County, Md., et al. v. Cane, et al., Fourth
Circuit Court of Appeals, No. 94-1579, July 2, 1994, 8. See also Thernstrom and Thern-
strom, who assert that the alternative systems discussed herein “are designed to guar-
antee true proportionality” (1997, 651 n. 20). 

37. Second Amended Complaint, Cleveland County Association for Government by
the People, et al. v. Cleveland County Board of Commissioners, et al., United States

The Political Thicket, Electoral Reform, and Minority Voting Rights— 65

r/e 1.qx  1/8/1  12:04 PM  Page 65

BOE Voting 000221



District Court, District of Columbia, Civil Action No. 96-1447-SSS, February 30,
1997, 10.

38. M. L. Campbell, et al. v. Cleveland County Board of Commissioners, et al., No.
94-0845-SSS, (D.C. D.C. 1994) (consent decree), 5.

39. This decision was reversed on appeal because the changes specified in the con-
sent decree had to be implemented, according to state law, through a county referen-
dum or a state statute. The appellate court did not express any disagreement with the
constitutional interpretation of the district court, however, and specifically held that
limited voting was otherwise permissible, stating: “We do not hold that the limited vot-
ing scheme provided for in the consent decree is itself contrary to ‘public policy’ or
even the law of North Carolina—indeed . . . it has been successfully implemented in
several other jurisdictions in the state” (Cleveland County Association for Government
by the People v. Cleveland County Board of Commissioners 1998, 478).

40. The complexity of preference voting occurs after the votes are cast. Voters may
not fully understand how votes are transferred, especially those identified as “surplus”
votes for a winning candidate, and many voters may not know which of the candidates
they ranked ultimately received their vote (see McKaskle 1998, 1162; Rosenblum
1996, 142 n. 124).

41. A similar bill, called the Voters’ Choice Act (H.R. 2545), was introduced in
1995 by Rep. Cynthia McKinney of Georgia. This bill would have permitted mutimem-
ber districts for U.S. House elections provided they were combined with limited, cumu-
lative, or preference voting specifically. McKinney’s bill never received a hearing.

42. Italy and Israel have been exceptional among PR systems in terms of the num-
ber of parties holding seats in parliament (see MacIvor 1999, 29; Katz 1999, 105). Italy
has had an extremely fragmented multiparty system in which coalition governments
have been the norm. From June 1945 to June 1992, Italy had fifty different “govern-
ments,” close to a government every nine months, on average, with as many as six dif-
ferent parties in the governing coalition (Partridge 1998, 190–91). Israel elects the 120
members of the Knesset through a party list system of proportional representation
based on a nationwide vote. Any party with more than 1.5 percent of the vote is enti-
tled to a seat (prior to 1992 the minimum was only 1.0 percent). The number of parties
holding seats in the Knesset under this system has ranged from ten to fifteen, and small
religious parties are said to often have disproportionate influence on the governing
coalitions that result (Peretz and Doron 1997, 119).

43. These “manufactured majorities” have been called the “gravest democratic
defect” of single-member district systems by Lijphart (1999a, 134) and its “worst
pathology” by Shugart (1999, 144).

44. The two-party system is viewed negatively by many African Americans, who
feel that, given the unresponsiveness of the Republican Party to their needs, the Demo-
cratic Party can be, and often is, complacent about those needs. Rather than having a
two-party option, African Americans are said to be a “captured constituency” for one
of the parties (see Frymer 1999). 

45. Another commentator has stated more bluntly, “It’s time to dispense with the
notorious Italian red herring on this matter” (Milner 1999, 44 n. 7). 

46. Italy adopted a mixed-member PR system in 1993. Under this arrangement 475
members of the Chamber of Deputies are elected in single-member districts while the
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other 155 are elected, through a list PR system, in 26 multimember districts. Parties
must obtain at least 4 percent of the votes in the list elections to be awarded a seat (see
Partridge 1998, 41).

47. Richie and Hill 1999a, 26; 1999b, 186–87; and McKaskle 1998, 1181, recom-
mend three-seat districts, while Arrington 1999, 5; and Webster 2000, 156–57, suggest
three-, four-, or five-seat arrangements.

48. In 1981 the party that received a majority of the first preference votes in the
Maltese election did not win a majority of the seats in Malta’s House of Representa-
tives. This prompted a constitutional amendment that guarantees that a party receiving
a majority of first-preference votes wins a majority of seats. If the majority party does
not win a majority of the district seats, that party will receive as many additional seats
as necessary to give it a one-seat majority in the legislative chamber. Another amend-
ment in 1996 makes the same provision for any party winning a plurality of the first-
preference votes, provided only two parties have won district seats (for details of
Malta’s election system, see Hirczy de Mino 1996).

49. In one of the few places in the United States where an alternative system—
cumulative voting—has been applied to a partisan ballot, Chilton County, Alabama,
Republicans were elected for the first time to both the county commission and the
school board (Still 1992, 187–90). This happened in the first and subsequent seven-vote
cumulative voting elections there (Engstrom, Kirksey, and Still 1997b, 187–90; Pildes
and Donoghue 1995, 275), and of course was a boost rather than a threat to any two-
party system in that county. No independent candidates or candidates affiliated with
parties other than the Democrats or Republicans have been elected in any of the coun-
ty’s cumulative voting contests.

50. David Duke is a former leader of both the Louisiana Knights of the Ku Klux
Klan and the National Association for the Advancement of White People. He also has
had ties to the American Nazi Party. He became “America’s most famous state legisla-
tor” (Boeckelman, Arp, and Terradot 1995, 33) while serving in the Louisiana House
of Representatives from 1989 to 1992 (on Duke’s political positions, see Ellison 1991).

51. Brief of Appellants, Worcester County, Md. v. Cane, et al., Fourth Circuit Court
of Appeals, No. 94-1579, June 10, 1994.

52. Ironically for these arguments, the most publicized case of an extremist being
elected in the United States in recent years was David Duke’s election to the Louisiana
legislature in 1989 (see note 50, above). Duke was elected after winning a majority of
the votes in a runoff election in a single-member district (on this election, see Powell
1992).

53. Alternative systems can, in particular, avoid interminority conflict over the
boundaries of geographic districts (see Ramirez 1995, 975–77). Conflicts over districts
are not uncommon, for example, between African Americans and Latinos (see Reed
1992, 769–79; Macchiarola and Diaz 1993, 1225–31; Marable 1994, 36–37; Jennings
and Lusane 1994, 57; McClain 1996, 60).
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INTRODUCTION

The Nation’s political landscape has endured more than the usual turmoil in the years following
the following the 2000 census.  Reapportionment and redistricting of congressional districts
strained the country’s political fabric and were the occasion for a variety of practices designed to
eke a marginal advantage for one party or candidate or incumbent, or sometimes, conversely, to
reach an accommodation that protected both sides’ interests and incumbents.

The 2001-2003 redistricting cycle saw partisan redistricting abuses taken to a new level.  The
combination of precise data and refined technology has enabled state legislators and allied
political operatives to give expression to their finest aspirations in drawing congressional and
legislative districts that they intend to be safe for one party or the other. They succeeded to a
remarkable degree. The 2002 and 2004 congressional elections saw fewer “competitive” seats
than ever (perhaps 35 out of 435), and a higher percentage of incumbents winning re-election
(98.7%) by greater margins (90.6% with 55% or more of the vote).  The contentious mid-cycle
redrawing of lines in Texas (2003) and Georgia (2005) has added another dimension to the issue
of partisan manipulation.

Whenever legislators have sole authority in crafting political boundaries, it risks disempowering
voters and undermining democratic accountability – not to mention ignoring a flagrant conflict
of interest. As some put it, “Legislators are picking their constituents, and it’s supposed to be the
other way around.” Thus, there are growing reasons to place redistricting powers in the hands of
an independent authority that is structured to prevent partisan abuse.

We believe the preponderance of “safe” districts has profound effects on American political life,
even if they are somewhat difficult to quantify or to prove conclusively.  A clear connection
exists between the geopolitics of redistricting for partisan safety and the growing partisanship in
the House of Representatives and in many state legislatures.  In safe districts, the party primary
is the key election and even that often is not very competitive. In safe districts, the small primary
turnout of a party’s most ardent partisans determines who goes to Washington (or the
statehouse), and these core partisan voters usually select candidates similarly close to their
parties’ ideological extremes.  This leaves fewer Members of Congress in the political center, or
with any incentive to work toward bipartisan solutions.  Conversely, in competitive districts, it’s
the general election that matters, when candidates must appeal to independents and cross-over’s
to win. Candidates who can build such bridges with the electorate are more likely to do the
same with colleagues from the “other side” once in office.

Our two organizations believed the time is right to tackle this issue.  In March we decided to
combine forces in hosting a conference that would try to develop consensus around a set of
basic principles that, if adopted, would reform the country’s redistricting practices and improve
our campaigns and elections, and more importantly our officeholders and governance.  For this
effort to be meaningful and have any practical impact, we knew it would take a broadly
inclusive set of allies and a clinically non-partisan approach.  The conference held June 16-17 at
the Airlie Center was the result.  This report presents its conclusions.

Trevor Potter David Skaggs
                           Campaign Legal Center                          Council for Excellence in Government
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REDISTRICTING REFORM CONFERENCE AGENDA

Airlie Center, June 16-17

Thursday, June 16

12:00 Opening lunch & framing  panel
 Welcome, introductions, ground rules – Trevor Potter, David
   Skaggs
 Tom Mann: Overview; the many moving parts
 Sam Hirsch: Legal context; opportunities, obstacles

Celinda Lake & B J Martino: Political environment; opportunities,
obstacles

2:30 Presentations, discussion on draft principles
1.  Adhere to Constitutional and Voting Rights Act
  requirements
2.  Ensure transparency, public participation
3.  Promote partisan fairness and competition
4.  Respect political subdivisions

3:50  Break

4:10  Presentations, discussion on draft principles
 5.  Geographical compactness, natural geography
 6.  Ignoring incumbent residency
 7.  Independent commission
 8.  Only once after each census
 9.  Flexibility: census, VRA

6:30  Reception & dinner

8:00-9:30 Afternoon discussion continued

Friday, June 17

8:30 Deliberations and revisions to principles

10 Break

10:15 Consideration of next steps

12:30 Lunch, wrap up & adjourn
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CONFERENCE OVERVIEW

On June 16 and 17, 2005, some fifty individuals concerned about the effects of legislative
districting practices on the quality of political life and governance in the United States gathered
at the Airlie Center near Warrenton, Virginia.  They came from a variety of career backgrounds
and represented a spectrum of organizational and political affiliations.

The Campaign Legal Center and the Center for Democracy & Citizenship at the Council for
Excellence in Government organized the conference.  The Rockefeller Brothers Fund, Carnegie
Corporation of New York, the Council for Excellence in Government’s Venture Fund, the
JEHT Foundation, the Reform Institute, and the Educational Testing Service provided funding
and support for the conference.

Before the conference, the organizers circulated a set of nine draft principles for redistricting,
with brief essays to provide background and to raise issues and possible problems about each
proposed principle.  Conferees heard brief presentations on each principle and then discussed
each.  At the concluding session, participants proceeded by consensus to eliminate two of the
draft principles, to revise most of the others, to organize them into two categories (procedural
aspects and substantive standards), and to include a preamble to the statement of principles.

Each reform principle is intentionally stated in general terms to allow some flexibility in
adaptation to particular state conditions.  Conferees recognized that filling in the details will be
crucial and difficult.  They believed that the general principles, taken together, would require
significant improvement in the way most states handle redistricting.

The procedures for redistricting principles should be read together, as parts of an overall
scheme.  The standards for redistricting are stated in controlling order of importance.
Adherence to federal constitutional and statutory law is paramount.  Conferees agreed that an
independent commission could be permitted some modest discretion in applying standards (2)
and (3) in order to enable some accommodation when subordinate competing principles conflict
with each other.
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REDISTRICTING REFORM PRINCIPLES
AGREED TO JUNE 17, 2005

Preamble

Congressional and legislative redistricting should advance the fundamental
purposes of representative democracy and a republican form of government by
affording the people a meaningful choice in electing their representatives and by
holding government accountable to the people.

PRINCIPLES

Procedures for Redistricting

Assign the redistricting power
to an independent commission.

Ensure transparency of the
process and a meaningful
opportunity for interested
parties and for the public to
participate effectively.

Conduct redistricting once each
decade, following the census,
with a strict timeline for
completion.

Standards for Redistricting
(in rank  order)

(1) Adhere to all Constitutional
and Voting Rights Act (VRA)
requirements.

(2) Promote competitiveness
and partisan fairness.

(3) Respect political
subdivisions and communities
of interest.

(4) Encourage geographical
compactness and respect for
natural geographical features
and barriers.
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COMMENTARY ON PRINCIPLES

The following commentary is intended to provide some context and explanation for each
principle, to identify possible problems and concerns, and to acknowledge questions that were
deliberately deferred for later consideration, presumably by policymakers.

I.  Procedures for Redistricting.

Assign the redistricting power to an independent commission.

Supporting Rationale.  The use of an independent commission removes the redistricting power
from legislators, for whom it poses an inherent conflict of interest.  Under such a commission,
redistricting authority would vest in a body composed of qualified individuals competent to
apply the preferred redistricting standards objectively.  A commission would be particularly
well-suited to follow the procedural principles of transparency, effective public participation
and accountability.

Additional Considerations.  A commission’s criteria and procedures should compel
commissioners toward compromise, ensure a streamlined appeal process directly to a state’s
highest court (to enforce reasonable compliance with standards and procedures), and provide
adequate staffing and resources to devise and defend a plan throughout the decade.  The term
“independent” is intended to connote the commission’s independence from other political
institutions, not to preclude members affiliated with political parties, and so is preferable to
“nonpartisan” or “bipartisan.”

Caveats.  By itself, the establishment of an independent commission does not serve as a
guarantee of independence or quality decision-making; the commission’s independence must be
clearly defined in a way that builds public trust.  (This is also central to meeting the principle of
ensuring a transparent process.)

Deferred Issues.  Independence is only one aspect of a commission’s character.  Size,
representational composition, qualifications, restrictions on past or future candidacy, decision-
making methods and other such concerns are critical details that should be addressed state by
state to reflect political realities.  Given that number of commissioners will always be limited, it
is important to reflect important ethnic and racial populations as fairly as possible.

Concerns and Objections.  Many commission structures under discussion or in practice involve
using state Supreme Court or other judges to name members to the commission.  Rather than
de-politicizing the redistricting process, this may instead politicize the judiciaries. A bipartisan
compromise commission, with equal numbers named by both parties, can easily become an
incumbent protection plan under the guise of independence.  Having a tie-breaker on the panel
gives essentially total power to that individual and the ability to broker a deal with one side.  A
commission adds another layer between the process and direct voter accountability.
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Ensure transparency of the process and a meaningful opportunity for interested parties and
the public to participate effectively.

Supporting Rationale.  Redistricting should be conducted in a manner that honors democratic
participation both in practice and in spirit.  Transparency is an essential prerequisite to
accountability.  This principle speaks directly to concerns of public trust in the legitimacy of
representative bodies.

Additional Considerations.  Laws or rules implementing transparency and public involvement
should specify several stages of public participation and input and prescribe the processes that
ensure the commission’s accountability for its decisions and appropriate responsiveness to
public input.  State procedures should enable the ordinary American, the common denominator
of our democracy, to understand the basics of the process and have easy access to information
about opportunities for public participation.

Caveats.  There are no generally recognized standards for transparency in redistricting, and as
such this concept has different meanings depending upon the context in which it is applied.
Participation in redistricting need not be limited to public hearings.  Some states have already
begun innovative practices in which members of the public have been able to submit their own
maps of proposed districts for consideration.

Deferred Issues.  It will be necessary to shape effective remedies in case requirements for
openness and public participation are not followed.  State open meeting laws may be implicated
and need to be addressed.

Concerns and Objections.  These reform principles may be applied by other bodies that
undertake redistricting, which may include courts. Courts will wish to maintain confidence
in the judicial process by retaining traditional judicial deliberative processes that may be
quite different than a commission or legislative process. In such circumstances, courts or
court panels should solicit public comment and explain the rationale for their decisions, but
should not be required to deliberate in public or to conduct internal meetings in front of an
audience.

Conduct redistricting once each decade, following the census, with a strict timeline for
completion.

Supporting Rationale.  This principle encourages stability in the political system and the
accountability of representatives to constituencies established for a 10-year period.  Multiple or
mid-cycle redistricting worsens the retributive aspects of politics and carries the potential for
increased partisan bias.

Additional Considerations.  About half the states already have some provision in law to
limit redistricting to once after each census.  The delegation of the redistricting power to an
independent commission implies a timeline for commission action aligned with this principle.
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Caveats.  The once-per-decade limitation needs to have the flexibility to accommodate the
occasional need for technical corrections due to late-discovered data errors or other rare
exogenous events.

II.  Standards for Redistricting (in rank order)

Adhere to all Constitutional and Voting Rights Act (VRA) requirements.

Supporting Rationale. This principle could go without saying, given the Supremacy Clause.
Still, there is both substantive and political value in recognizing its primacy.  It invokes both
basic one-person-one-vote, constitutional jurisprudence and the VRA’s provisions designed to
protect the rights of minority populations to participate effectively in the political process and
elect candidates of choice.

Caveats.  Judicial interpretation of the VRA does not require maximization of minority-majority
districts.  In states covered by §5 of the VRA,1 legislation necessary to implement these
proposed redistricting principles or create an independent redistricting commission might have
to be submitted to the Department of Justice for pre-clearance.

Deferred Issues.  Adherence to federal law is the most basic requirement for redistricting
reform, but it provides only the broadest guarantees of fairness.  Omissions or loopholes in
federal laws present both challenges and opportunities for states that undertake redistricting
reform.

Promote competitiveness and partisan fairness.

Supporting Rationale. Competitiveness is valued for its effect in yielding representatives
more likely to be attentive to a broader community, because the outcome in a district is not
foreordained.   Fairness is valued in the sense that neither party should manipulate the system to
gain advantage disproportionate to its strength in the electorate. There is a deliberate tension in
pairing the values of competitiveness and partisan fairness.  The objective is to strike a balance
between having as many districts as possible that are relatively responsive to shifts in public
support and treating the major parties evenhandedly.

Additional Considerations.  Pursuing competitiveness is made more difficult by the extent to
which residential populations self-segregate by party.  The reality that competitiveness is not a
feasible objective everywhere should not detract from following the principle whenever
possible.

1  States covered entirely by Section 5 of the VRA include: Alabama, Alaska, Arizona, Georgia,
Louisiana, Mississippi, South Carolina, Texas, and Virginia.  Other states in which specific jurisdictions
must comply with Section 5 include: California, Florida, New York, North Carolina, South Dakota,
Michigan, and New Hampshire.
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Caveats. The definitions of competitiveness and partisan fairness determine the extent to which
this principle promotes positive reform. Neither a perfectly “competitive” approach, where in
theory a small shift of votes (e.g., from 49-51 to 51-49) in a large proportion of districts would
leverage a wholesale change in those elected, nor one in which “partisan fairness” might take
the form of a sweetheart gerrymander (one that is equally fair to each major party by giving
each as many safe seats as possible) should be viewed as desirable outcomes.  Efforts to
promote competitiveness and partisan fairness may in some circumstances conflict with the
requirements of federal law and the Voting Rights Act.  Attaining competitiveness cannot be
used as an excuse for avoiding some trade-offs in order to respect for meaningful political
subdivisions or communities of interest.

Deferred Issues. There is a challenge in deciding what voting and registration data will be
used to judge competitiveness (and in presuming that the selected data will predict future
voting behavior).

Concerns and Objections.
While redistricting should not artificially give either incumbents or challengers, or any
political party, safe districts, the reality is that safe districts will sometimes occur as a result
of populations that “self-segregate.”  Unless the law requires differently (as under the Voting
Rights Act), redistricting should no more focus on undermining the popular choice,
whatever that may be, than on creating a safe district in the first place. Similarly, the desire
for competitiveness should not completely overshadow the ‘delegate’ or ‘representative’
function of a legislator that affords legitimate interests – or, as Madison noted, even factions
– an adequate voice in the governing process and a means of self-protection. The next
standard, “respect political subdivisions and communities of interest,” keeps that concern as
a part of the discussion, as does, to a lesser extent, the “geographical compactness” standard.

Respect political subdivisions and communities of interest.

Supporting Rationale. This principle serves three different values.  First, keeping communities
intact increases the chances that representatives find themselves responsive to a more unified set
of interests, ensuring that various political and social communities have some representation in
the legislature.  Second, if districts correspond to other political and social boundaries, they may
make it easier for voters to engage the candidates and issues and so may promote more informed
discussion of political candidates.  Third, aligning representatives with political subdivisions
may increase the responsiveness of state politics to local needs, facilitating a significant feature
of some states’ political process: local legislation.  As with competitiveness and partisan
fairness, there is the potential for tension between political subdivisions and communities of
interest.  Each consideration typically reflects real and substantial differences in the population
that form a rational basis for defining and organizing representational interests.  In some places,
a political subdivision may comprise a community of interest; in others, the former may conflict
with the latter.  A well-constituted independent commission can properly exercise discretion to
weigh and balance these factors.
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Additional Considerations.   Some states have constitutional provisions or laws that require
respect for political subdivisions in redistricting plans.

Caveats.   There is a question about the relative weight to be accorded various types of
political subdivisions.  This weight ought to reflect how a state treats different types of
subdivisions (e.g., towns and counties, school districts) and their actual contemporary
political significance (arbitrary, largely historic, or germane to present-day circumstances).

Deferred Issues.  There is no clear and generally accepted definition for a community of interest.
This will be an important matter on which a commission should receive and consider public
input.

Encourage geographical compactness and respect for natural geographical features and
barriers.

Supporting Rationale.  Geographic considerations help ensure that a district comprises an area
that is rationally shaped, physically coherent, and practicably serviceable by a representative.

Additional Considerations.  In jurisdictions subject to §2 of the VRA, this standard is often a
consideration.  Modern communications make geographic features a less compelling basis for
drawing boundaries, in the absence of a corresponding community of interest.

Caveats.  Compactness by itself offers no guarantees about the appropriateness of aggregating
the people who happen to reside within a district’s lines.  Geographic compactness and respect
for natural geographical features may compete with standards for respecting political
subdivisions and communities of interest and for promoting competitiveness and fairness.
However, the former should carry less weight than the latter, even though courts are prone to
honor geographic considerations due to their historic standing and a widely held aesthetic
aversion to odd shapes. The United States Supreme Court has never set a standard for
compactness, which adds another level of ambiguity to this concept.  Major geographic features,
such as a river or mountain range, may conflict with compactness.

Deferred Issues. Any effort to assess compactness entails a choice among several different
methods for measuring compactness.  Following geographic features also entails a judgment as
to those that actually carry some geopolitical significance.
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BACKGROUND PAPERS ON DRAFT
REDISTRICTING REFORM PRINCIPLES

Prior to the conference, the organizers circulated a set of nine draft principles for redistricting,
with the following brief essays prepared by Sam Hirsch, Jenner & Block, and Professor Daniel
Ortiz, University of Virginia School of Law, under the auspices of The Reform Institute. The
essays were designed to provide background information and to frame the issues and possible
problems regarding each proposed principle. The essays appear here in an order revised to track
the corresponding principles as agreed to at the conference and with permission of the Reform
Institute. We are very grateful to The Reform Institute and to the authors for their contributions.

PROCEDURES

Principle: Minimize Partisan Political Control by Assigning the Redistricting Power to an
Independent Commission

Advocates of “independent” redistricting commissions often elide the distinction between two
very different models.  The first model, which equates “independence” with nonpartisanship,
suggests that redistricting should be made apolitical:  Self-interested political actors should be
replaced with neutral redistricters, who then must be shielded from the kinds of influences and
data that might “re-politicize” the process.  The second model, which equates “independence”
with bipartisanship (at least in a two-party system such as ours), suggests that redistricting is
inherently, indeed inescapably, political, but seeks to minimize unfairness by transferring the
redistricting power from legislative bodies — which at any given time may be dominated by
one political party — to balanced, bipartisan commissions, where both major parties are
ensured an equal number of seats at the bargaining table.

The choice between these two models will drive many other considerations when crafting state
constitutional amendments or statutes creating independent redistricting commissions.  If the
goal is to make the process nonpartisan and apolitical, then elected officials, party officers, and
those who work closely with them cannot serve as commissioners.  And commissioners
furthermore must be “sealed off” from certain types of information, including most electoral
data.  For example, Principle No. 6 discusses the pros and cons of prohibiting redistricters (or
attempting to prohibit them) from learning the locations of incumbents’ and other candidates’
residences.  As the discussion there explains, any such efforts to deny decision-makers relevant
information raise the risk of corruption – as cheaters who break the rules and obtain the
prohibited data will gain a systematic edge over commissioners who follow the rules.  Iowa’s
redistricting (which does not actually involve a “commission” but instead is done largely by
legislative staff) suggests that, under certain circumstances, the nonpartisan model may be
feasible.  But the Iowa example cannot easily be transferred to other states that have more
combative political cultures, less tradition of professional nonpartisan legislative staffing, more
convoluted political-subdivision lines, and more Voting Rights Act issues.

On the other hand, if the goal of creating an independent redistricting commission is conceived
more narrowly, so as to focus on preventing extreme partisan gerrymanders, then there is
considerably greater flexibility regarding the composition of the commission, the criteria it may
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apply, and the data it may consider when seeking to satisfy those criteria.  Elected officials, party
officers, and even political consultants can serve as highly knowledgeable commissioners, so
long as both major political parties have the same opportunity to appoint them, in equal
numbers.  Redistricting criteria can be overtly, and transparently, political – for example, taking
into account the massive electoral advantages held by incumbents, rather than pretending that
they do not exist.  And all manner of relevant data – including detailed, precinct-level returns
from recent elections – are fair game.  This model reduces the need to police the commissioners
as it eliminates censorship of sensitive political information.

In terms of membership, this bipartisan model only demands an equal number of seats for the
two major parties.  How many commissioners each party gets to appoint, and whether the state
party chairs, the legislative leaders, or statewide elected officials (Governor, Attorney General,
etc.) have the power to appoint are important questions.

But usually, the most important membership question is who, if anyone, will serve as the “odd”
member of the commission – that is, as the tiebreaker.  Absent a tiebreaker, there is too great a
risk of partisan gridlock, which will simply result in court-ordered redistricting, hardly a
satisfying reform.  Sometimes the two party delegations to the commission can attempt to agree
upon a tiebreaker.  But barring such an agreement, who should appoint the tiebreaker?  Options
include the state supreme court, the state’s chief justice, or a panel of retired judges.  And who
should be appointed – a political scientist, a geographer, a well-respected civic leader, or some
other type of person?

Simply placing an equal number of Democrats and Republicans on the commission and then
adding a tiebreaker does not necessarily generate good results, even if the tiebreaker is
sophisticated and well intentioned.  If the two parties’ delegations decide that a bipartisan,
sweetheart, pro-incumbent gerrymander is in their mutual best interests, then any effort by the
tiebreaker to demand the creation of competitive districts will be futile, as he simply will be
outvoted by the two sets of partisans.  This risk is at its zenith in congressional redistricting,
where a state’s less popular party may be satisfied to strengthen its grip on a minority of seats
while allowing the more popular party to strengthen its grip on the majority of seats.  By
contrast, at the state-legislative level, each party must compete for a majority of seats unless it is
willing to surrender any hope of winning control of the chamber.  That dynamic may thwart
bipartisan action by the redistricting commission and thus prevent the tiebreaker from becoming
powerless.

One way to ensure the tiebreaker a central role is to give him more votes than the two party
delegations combined – effectively, to turn him into the sole ultimate decision-maker, and thus
to transform the two partisan delegations into “inside lobbyists” whose job is to win the
tiebreaker’s support.  But placing that much discretionary power in the hands of one person (or
even in a committee of three tiebreakers) may be too dangerous, unless the tiebreakers’
discretion can be meaningfully constrained through clear, judicially enforceable state-law rules.

Because it is much easier to design bright-line rules for evaluating, or ranking, redistricting plans
than for drawing them, and because the partisan delegations will likely have more plan-drawing
resources at their disposal than will the tiebreaker, it may make sense to treat the commission’s
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work as a competition, where the two partisan delegations take turns competing to see which
one can best satisfy a discrete list of specific redistricting criteria, as judged by the tiebreaker.
Each delegation would be required, in turn, to present a map that at least matches the other
delegation’s last map on all criteria and that also beats it on at least one criterion.  For example,
if state law established that the commission’s only relevant criteria were minimizing the number
of county splits and minimizing some specific measure of partisan bias, then the tiebreaker
would be authorized to accept the most recent plan submitted to him unless the other side timely
submitted a plan with the same level of partisan bias and fewer county splits or with the same
number of county splits and less partisan bias.  As the process continued with multiple iterations,
plans alternately emanating from each partisan delegation would tend to converge toward the
absolute minimum number of county splits.  From then on, the two delegations would have no
choice but to compete to minimize partisan bias.  The tiebreaker’s role would be tightly
confined:  “scoring” the most recent plan on both criteria, challenging the other partisan
delegation to beat the most recent pair of scores, and deciding when to cut off the iterative
process and adopt the last proposal.

An interesting wrinkle here would be to open this tournament to the public.  (See generally
Principle No. 2.)  If the most recently submitted plan – along with the county-split and partisan-
bias scores that the tiebreaker gave to it – were posted on the Internet, then members of the
public could propose plans, too.  If the two partisan delegations were not inclined to move
quickly toward a good map, injecting a high-scoring plan drawn by a member of the public
would force both sides to compromise and improve their proposals, to prevent the tiebreaker
from simply choosing the public’s high-scoring proposed plan.

One major problem with this format is that some valid redistricting criteria are not matters of
degree, where the partisan delegations (or the partisan delegations plus members of the public)
should be allowed to compete freely.  For example, in most states, any plan containing a
noncontiguous district should be rejected out of hand.  Likewise, and more importantly, plans
that violate the “one person, one vote” doctrine should be automatically ineligible for
consideration, no matter who submits them and how well they score on other key criteria such
as county splits and partisan bias.  Satisfying “one person, one vote,” however, is relatively
simple:  The state constitution or statute could simply demand a total population deviation of no
more than one person or (in the case of non-congressional districts) a total population deviation
of no more than 10% of the average district population.  Any plan violating that bright-line rule
would be flatly rejected.

But satisfying the federal Voting Rights Act is not such a simple criterion.  Reasonable minds
can differ about whether a plan does or does not comply with the Act; and no simple,
mathematical “rule of thumb” can replace a thorough, nuanced evaluation of minority electoral
opportunities under the totality of circumstances.  So when a partisan delegation or a member of
the public submits a proposed plan, the tiebreaker’s determination of whether the plan does or
does not comply with the Voting Rights Act may be hotly contested and may ultimately have to
be resolved in court.

Questions of compliance with federal law, of course, can be resolved by federal or state courts.
But the tiebreaker’s compliance with state redistricting rules such as those described here can be
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resolved only by state courts, as the Eleventh Amendment bars federal courts from enjoining
state officials for violating state law.  So the application of criteria such as minimizing county
splits or minimizing partisan bias, the “scoring” of plans proposed by partisan commissioners or
members of the public, and the number of iterations that the competition is allowed to consume
before the tiebreaker cuts off the process and adopts the last map are all issues that ultimately
may be tested in state court by any aggrieved citizen.  So a thorough reform proposal should
also address the issue of which state court will have jurisdiction to review the commission’s
decisions.  Perhaps the best option is the state supreme court, although that may raise some
issues if the court will in effect be reviewing acts taken by the tiebreaker who it appointed.
Another possibility is to allow any state trial court of general jurisdiction to hear challenges, but
that would promote judge shopping and “races to the courthouse.”  Another solution, then,
would be to grant exclusive jurisdiction to the state trial court located in the state’s capital, with
an automatic right of expedited appeal.

Given that, in many states, judges themselves are elected officials, and sometimes are elected on
a partisan ballot, it is important that the state’s redistricting rules be unambiguous and
straightforward.  Sacrificing equity for certainty may be wise, in order to minimize the
judiciary’s entanglement in the partisan politics that redistricting inevitably entails.

Principle:  Ensure Transparency of the Process and a Meaningful Opportunity for
Interested Parties and for the Public to Be Heard and Participate

The legitimacy of democratic institutions rests largely on transparency and participation.  When
citizens cannot see how their government operates and cannot affect its decision-making,
popular control is lost and those governed come to mistrust those who govern in their name.
Such loss of confidence is particularly dangerous in the design of basic electoral structures, like
districts.  Mistrust of those structures can taint all subsequent political outcomes.

Many feel that traditional redistricting processes ignore these two fundamental values.  One of
the common complaints about traditional redistricting is that it is largely conducted in secret
without any meaningful opportunities for the public to participate.  When redistricting is
controlled by a single party, it often excludes even the minority party from participation.  Often
the only thing transparent in the process to the public is that they cannot participate.  This leaves
the public to see a process that, reflects the interests of a small (and often one-sidedly partisan)
group of insiders.  Although transparency and participation are important to any type of
redistricting process, this principle will primarily discuss how an independent redistricting
process might further them.  Much of its discussion, however, could apply with appropriate
modification to traditional redistricting processes in which a legislative body draws the lines.

The public and any interested parties should be allowed to participate in the redistricting process
at two points.  First, the redistricting body should allow participation up-front when it considers
how to conduct the process.  Early on, it should invite public input on such questions as what
principles to follow (to the extent they are not clearly specified by law), how to operationalize
those principles and balance them against one another, how to comply with applicable
requirements of federal law, and what plan to use as a starting point.  Not only does such
participation allow everyone interested a say in framing the plan, which is likely to bolster the
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resulting plan’s legitimacy, but it also can alert the redistricting body to potential legal and
political pitfalls.  In addition, early public input can produce much information necessary to
construct a plan.  If a plan needs to respect communities of interest, for example, public
participation can help the redistricting body identify those communities and where they lie.

The biggest substantive issue is whether participants should be able to propose plans or parts of
plans.  On the one hand, encouraging the public to submit actual plans may restrict the
redistricting body’s freedom and flexibility, particularly if it must explain why it did or did not
accept them.  On the other hand, accepting plans from the public can make the redistricting
body’s job much easier.  Not only will it have more plans to choose among when it picks one to
start from, but it will also be able to see how different groups believe a plan may respect their
various interests.  If nothing else, encouraging groups to submit concrete plans may discourage
them from making requests that redistricting could not possibly fulfill.  If they themselves
cannot propose an actual plan that meets their goals, they are unlikely to press hard for those
goals in the first place.

The redistricting body might possibly structure up-front public participation in a way to
moderate different groups’ demands.  If the redistricters, for instance, announce that they will
use as a starting point whichever submitted plan best meets all applicable legal requirements and
policy goals, groups might well submit plans better fitting the public aims of the process than
their own private interests.  In this way, political parties would not likely submit plans that best
advantaged them relative to others.  Fearing that such plans would be easily trumped by others’
submissions, they would instead submit plans that fit the public goals – even if the plans did
edge in particular partisan directions.

The largest procedural issue is what form public participation should take.  Should the
redistricting body conduct public hearings and perhaps allow a right of oral response or should
it limit participation to written submissions?  Although oral hearings may promote legitimacy
by allowing participants to feel that they had a full-dress opportunity to present and argue their
points of view, it is likely to draw out the redistricting itself and may add little real value.
Limiting participation to written submissions, is much more efficient, allowing a significant
degree of public input and improving the overall quality of the comments.

The redistricting body could run the initial public comment period much as federal
administrative agencies do.  It could announce what it was thinking of doing and what particular
questions it had in mind, provide a deadline for submissions, and make all comments publicly
available – preferably in real time on a database easily accessible through the Internet.  It also
could specify that certain information should accompany certain types of comments to enable it
and members of the public to better evaluate and respond to them.  It could ask, for example,
that groups requesting that the plan respect particular communities of interest provide data about
those communities – how are they identifiably different from others, do they vote differently
than others, and precisely where they are located?  Such real-time electronic submissions would
ease continuing comment.  If one group submitted a plan, another could comment on it, and
then the first group or still another could respond to that comment in turn.  Such a dynamic
comment process would be largely transparent and would greatly promote public participation.
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One large procedural issue turns on the nature of the process.  If an independent non-partisan
body is drawing the lines, the redistricting body should prohibit all other forms of substantive
contact, especially informal ones like phone calls and conversations with members and staff.
Should such contact occur, the body should require that its content and the identity of the person
initiating it be docketed.  That way the public would fear no secret, private submissions and
political actors would keep their participation aboveboard and limited.  If, on the other hand, the
process is political, such contacts are more appropriate.

After this initial round of public participation, those redistricting will need to roll up their sleeves
and get down to work.  During this phase, public participation is inappropriate – at least if the
process is non-partisan – but transparency of a kind can play an important role.  To allow their
work to proceed expeditiously, non-partisan redistricters will need to keep all their work and
deliberations secret – at least until they propose a plan.  The law could require them to keep
copies of all drafts of plans, minutes of deliberations, and copies of internal correspondence,
which they could make public – perhaps again electronically – when they released their
proposed plan or later.  Access to such records would facilitate review by both the public and
the courts and encourage the redistricters to be honest from the beginning.

Once they have produced a redistricting plan, the redistricters should present it to the public for
another round of comment.  At this stage, any interested party should be able to submit legal
arguments challenging the scheme and make policy arguments about why it should be
modified.  And the public could respond not only to the plan itself but also to others’ comments
on it.  Again, if the process is non-partisan, all comments should be public and docketed; private
ex parte contacts should be strictly prohibited.  After this second round of comment, the body
would go back to work and make appropriate changes to the plan in light of the public’s input.
This second round of decision-making, like the first, should be private, at least if it is non-
partisan, but the law could again require disclosure later of all drafts of changes, minutes of
deliberation, and records of internal correspondence when the body released its final plan.

Two important questions remain.  First, what duty should the redistricting body have to respond
to comments and proposals?  Should it be required to explain, if only briefly, why it did not
adopt proposed plans?  Why it did not respect a particular community of interest?  Why it
divided one county and not another or why it divided one city twice while another not at all?
Requiring explanation would highlight these concerns in the design process and would better
enable the public to see how fully the body took public comment into account, but also it would
significantly slow the process down.  Having to explain choices, especially where there are so
many of them, will greatly burden the redistricting body.

Second, how, if at all, should a court review a plan for adherence to these procedural
requirements?  Should it, for example, invalidate a plan if it later appears that some people had
private communications with those in charge?  If so, under what standard?  Only if the
communication contained information that was central to the shaping of the final plan?
Moreover, if a redistricting body must explain its choices, how deferentially, if at all, should a
court review its explanations?  Should it make sure that substantial evidence supports them?
Should it require the redistricting body to have made the best choices or only acceptable ones?
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Rigorous judicial review will cause those redistricting to take procedural requirements more
seriously, but it will add another level of legal uncertainty to a plan’s prospects and provide
opportunities for those unhappy with a plan on other grounds to shoot it down.  If the
redistricting body is truly nonpartisan and independent, perhaps the burden of judicial review –
or at least strict judicial review — of procedures is unnecessary, especially since judicial review
will always be available for the plan’s substance.

Principle:  Limit Redistricting to Once Following Each Decennial Census

This principle aims to restrict opportunities for partisan redistricting.  Under the “one person,
one vote” requirement of the United States Constitution, any jurisdiction electing district-based
representatives effectively must redistrict after each decennial census.  If it does not, a court will
do so in order to equalize the districts’ populations.  The “one person, one vote” rule, however,
does not restrict redistricting from occurring more frequently.  Unless state law provides
otherwise, a jurisdiction could redistrict itself every two years – or even more often – if it
wanted.

This possibility leaves much room for partisan opportunism.  If a single party controls the
redistricting process, it can redraw district lines before a particular election to maximize its
chances of maintaining control.  Indeed, it could do so before every election.  The most
notorious example of this type of opportunism is the Texas congressional redistricting of 2003.
After the 2000 census, Texas had to redraw its congressional districts.  Because the Texas
legislature failed to agree upon a plan, a three-judge federal district court redrew them.
According to the court’s opinion, the court began by drawing those districts necessary to satisfy
the Voting Rights Act and then located Texas’s two new seats where the population had grown
most.  It then adjusted the districts to make them more compact, to ensure they were contiguous,
to follow the prior boundaries of the congressional districts as much as possible, and to respect
local political subdivisions.  It then considered the effect of the plan on incumbents who held
major leadership positions and its overall partisan implications.  It found that the plan was likely
to produce a congressional delegation roughly proportional to each major party’s share of the
statewide vote.  The next election produced a congressional delegation of seventeen Democrats
and fifteen Republicans.

In that same election, Republicans gained control of both the Texas House and Senate.  At the
urging of U.S. House Majority Leader Tom DeLay, the Republican-controlled legislature
decided to redistrict to gain more Republican seats.  The attempt caused such bitterness that
Democratic state representatives repeatedly decamped the state to deprive one house or the
other of the state legislature of the two-thirds quorum necessary to pass a new plan.  After much
wrangling, including attempts to fine the absent Democrats and punish their staffs, enough
Democrats returned to create a quorum and a new plan was passed and signed by the
Republican governor.  In the 2004 elections, this new plan produced a congressional delegation
of eleven Democrats and twenty-one Republicans, thereby switching six seats.  Significantly,
Republicans now control the House of Representatives with a margin of only fifteen seats.

Limiting redistricting to once immediately after each decennial census accomplishes two goals.
First, it removes any possibility of partisan opportunism after the post-census redistricting unless
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a court finds that the post-census plan is itself invalid.  Even if a single party later came to
control all the arms of the redistricting process, it simply could not redistrict to its advantage.  It
would have to live with the existing plan until after the next census.  Second, redistricting only
once after each census injects some healthy uncertainty into the redistricting process.
Gerrymandering works only to the extent that those in control of redistricting can accurately
predict voting behavior.  The strategy depends on one party being able to spread out its own
support so as to create relatively slim majorities in many districts while packing the other party’s
support into as few districts as possible, each with a very large majority.  That strategy can
backfire if the controlling party cuts its own margin of support too thin.  When that happens, a
slight shift in voter sentiment to the other party will give it majorities in many districts leaving
some to argue that gerrymandering is inherently self-limiting.  In their view, parties will
overreach and their misjudgments will come back to bite them.  That is true, however, only if
parties cannot well predict future voting behavior.  If they must predict it up to ten years out,
there is much uncertainty, which may discourage them from gerrymandering as aggressively as
they would otherwise.  If they can fine-tune district boundaries every two years, however, there
is much less uncertainty and they are apt to press much further.

Limiting redistricting to once after every decennial census thus makes some sense when
partisan opportunism is a threat.  When it is not present, however, as when an independent, non-
partisan commission controls the redistricting process, it makes less sense.  In fact, when
partisanship or incumbent self-dealing is not a concern, more frequent redistricting might serve
wholesome political goals.  For example, state and especially local governments might
legitimately want to redistrict more than once every ten years when they have reliable data that
varying population growth across the jurisdiction as a whole has led once equipopulous districts
to contain very different numbers of people.  Such a jurisdiction could minimize opportunities
for partisan advantage-taking by setting an objective trigger in advance – e.g., requiring or
allowing redistricting only when the population of the largest district exceeded that of the
smallest by a set percentage.  Practically speaking, however, few jurisdictions are likely to have
sufficiently reliable data on population growth between federal decennial censuses to justify this
type of redistricting.

More innovatively, a jurisdiction in which the redistricting process is controlled by political
actors might actually try to use more frequent redistricting to combat partisan gerrymandering.
If its law required redistricting whenever some previously stated criterion of partisan fairness
was violated, the jurisdiction would force redistricting whenever one party had substantially
more seats than its support warranted.  If the subsequent redistricting were not controlled by
players all of the same party, a compromise, not a partisan plan would presumably result.  And
even if the same players as before controlled the process, the situation would presumably be no
worse.  Or, if the jurisdiction wanted, it could kick the redistricting to a different type of body,
like an independent commission.  In fact, the prospect that a very partisan plan would
automatically trigger a redistricting, control of which would be uncertain, would likely
discourage partisan actors from reaching for too much in the first place.  If nothing else, the
thought of perhaps losing control of the process the second time around would force them to
balance their own private incumbency concerns against partisan advantage.  Of course, agreeing
on a measure of partisan fairness would not be easy.  Many different approaches exist and they
might all have different political implications within the jurisdiction.
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In short, limiting redistricting to once following every decennial census could help constrain
partisan opportunism in cases where political actors redistrict.  It adds little, on the other hand,
when an independent commission does so.  And even in the case where political actors control
the process, more frequent redistricting might be structured innovatively to discourage excessive
partisan behavior and to pursue more legitimate objectives.

STANDARDS

Principle: Adhere to All Constitutional and Voting Rights Act Requirements

Any redistricting – congressional, state legislative, or local – must satisfy all applicable
requirements of federal law.  One requirement, embodied in the “one person, one vote” rule,
regulates how much districts in the same plan can differ in population.  The other, embodied in
the Voting Rights Act and the Equal Protection Clause, regulates how much representation
particular minority groups should receive.  Surprisingly to some, partisan gerrymandering
currently escapes any direct federal control.  Plaintiffs unhappy with gerrymandering, however,
often try to attack a redistricting plan obliquely as violating one of these other, better-established
requirements.  What follows is a brief description of how these federal requirements apply to
redistricting.  Because the law is so complex, the description necessarily simplifies and leaves
out many issues of practical importance to litigators.

One Person, One Vote

In the early 1960s, when many state legislative and congressional districts were grossly
malapportioned, the Supreme Court imposed a rule of “one person, one vote” on nearly all
districting.  In general, it requires that equal or roughly equal numbers of people receive equal
numbers of representatives.  The rule applies differently, however, to federal congressional
districting, and to state and local districting.  To the first, it applies quite strictly.  The Court asks
first whether any population differences could have been avoided.  The answer here is nearly
always “yes,” unless the differences are vanishingly small.  Those redistricting could nearly
always have readjusted boundaries slightly to make the districts’ populations more equal and
plaintiffs can easily show how this could have been done.  A federal court, in fact, struck down
Pennsylvania’s post-2000 census congressional plan in which the largest district contained only
nineteen more people than the smallest.

The federal court then asks whether the population disparities were necessary to achieve some
legitimate goal.  It will consider goals like compactness, respecting the boundaries of political
subdivisions and precincts, preserving intact communities of interest, preserving the cores of
prior districts, and avoiding contests between incumbents.  In each case, the Court will seek to
relate specific discrepancies to specific goals and will weigh the size of the deviation, the
importance of the asserted policies (both in general and to the particular jurisdiction), how
consistently the plan reflects those policies, and how well the jurisdiction could carry them out
without varying so much from perfect equality.  Under this approach, courts have allowed only
minor deviations in congressional plans.  They have, for example, approved plans with
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population deviations of 0.82 and 0.73 percent but invalidated one with a variation only slightly
higher:  0.94 per cent.2

The “one person, one vote” rule applies much less strictly to state and local redistricting plans.
In general, total population deviations of 10 percent or less between the largest and smallest
districts do not require justification.  (This is not necessarily true, if such discrepancies reflect
questionable aims, like maximizing partisan advantage.)  Only when the deviation exceeds that
threshold must the jurisdiction justify its plan, which it would justify in the same way it would
justify a federal plan – by tying each discrepancy to a legitimate state policy.  Although this
approach allows for greater deviations in state and local plans, the courts still worry over their
size.  Because in an early case applying this approach the Supreme Court said that 16.4 percent
“may well approach tolerable limits,” many lower courts have viewed this figure as a
presumptive upper-limit on how much population deviation a state or local redistricting plan
may contain.

The Voting Rights Act

Congress enacted the Voting Rights Act in 1965 primarily to protect the voting rights of racial
minorities and expanded it later to cover certain language minorities.  Two sections are
primarily relevant to redistricting: section 2 and section 5.  Section 2 applies to all jurisdictions
in the country.  It bars any electoral practice or procedure that “results in a denial or abridgement
of the right of any citizen … to vote on account of race or color [or membership in a language
minority group].”  Such denial occurs when,

based on the totality of the circumstances, it is shown that the political processes
leading up to nomination or election . . . are not equally open to participation by
members of a [racial or language minority group] in that its members have less
opportunity than other members of the electorate to participate in the political
process and to elect representatives of their choice.

The statute also provides that the extent to which members of a protected group have been
elected to office in the relevant jurisdiction is relevant, but that there is no right to proportional
representation.

Applying the “totality of circumstances” test can be difficult and uncertain.  But the Supreme
Court has provided some specific guidance for redistricting.  In determining whether a plan
giving a particular minority group a voting majority in a certain number of districts abridges
their right to representation, a court is to ask four questions.  First, how many separate
geographically compact single-member districts could be drawn in which the minority group
constitutes an effective voting majority?  If the answer is no more than the plan already
contains, then the redistricting itself is likely not responsible for any minority vote dilution.  The

2 To calculate the percentage of total population deviations courts subtract the population of the smallest
district from that of the largest and divide that number by the population of the ideal district.  Thus, in a
plan of ten single-member districts covering a jurisdiction of 1,000 people where the largest district
contains 110 people and the smallest 85, the population deviation would be (110-85)/100, which equals
25 percent.
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minority’s geographical dispersion would be responsible instead.  Second, is the minority group
politically cohesive?  If it is not, then the group has little potential to elect its own
representatives and there is no Section 2 violation.  Third, does the majority vote sufficiently as
a bloc to enable it – in the absence of special circumstances – usually to defeat the minority’s
preferred candidate?  If the majority does not vote sufficiently together, there is again no Section
2 violation because it is not the plan’s particular combination of majority and minority
populations that is responsible for thwarting the minority vote.  Finally, would the minority
receive at least its roughly proportional share of seats under the challenged plan?  If it would,
then Section 2 generally is satisfied because it does not require more than proportional
representation.

Section 5 works very differently.  For one thing, it does not apply nationwide but only to certain
jurisdictions, which now include nine whole states (Alabama, Alaska, Arizona, Georgia,
Louisiana, Mississippi, South Carolina, Texas, and Virginia) and political subdivisions in seven
others (California, Florida, Michigan, New Hampshire, New York, North Carolina, and South
Dakota).  Section 5 requires any of these jurisdictions to obtain “pre-clearance” before they can
implement a redistricting plan.  A jurisdiction may meet this obligation in two ways.  The most
common means of compliance with Section 5 is to submit a proposed redistricting to the United
States Attorney General, who has sixty days to object and thereby block the redistricting plan
from taking effect.  Alternatively, a state or political subdivision may institute a declaratory
judgment action in the United States District Court for the District of Columbia.  In either case,
the jurisdiction bears the burden of demonstrating that the proposed redistricting does not have
the purpose, and will not have the effect, of denying or abridging the right to vote of racial,
ethnic, and certain language minorities.  Unless renewed, Section 5 will expire in 2007.

Unlike Section 2, which creates a cause of action to challenge existing districting plans as
discriminatory, Section 5’s substantive standard is comparative – a standard of “non-
retrogression.”  In other words, Section 5 forbids only changes that: (1) are intended to reduce
minority participation in the electoral process or minority political power below that prevailing
under the existing regime, or (2) have that effect.  Under the non-retrogression principle, for
example, a legislative districting plan will pass muster so long as it provides for no less minority
representation than the existing plan does.  A plan that reduces minority representation will not.
In simple terms, any redistricting that improves or maintains protected minorities’ existing level
of representation should be approved pursuant to Section 5.  How to measure the overall level
of representation, however, is somewhat unclear and jurisdictions are given some flexibility.

 Even as Sections 2 and 5 require a jurisdiction to take race into account when redistricting, the
Supreme Court has held that the Equal Protection Clause limits how much a jurisdiction may
take it into account.  Although the Court has never developed clean standards for constraining
“racial gerrymandering,” it has largely adopted Justice O’Connor’s formulation:

[S]o long as they do not subordinate traditional districting criteria to the use of race
for its own sake or as a proxy [e.g., as a proxy for party affiliation], States may
intentionally create majority-minority districts, and may otherwise take race into
consideration, without coming under strict scrutiny . . . . Only if traditional
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districting criteria are neglected and that neglect is predominantly due to the
misuse of race [is the district presumptively unconstitutional].

The interaction of this constraint and the Voting Rights Act is one of the most confusing and
hotly contested issues in redistricting, perhaps in election law generally.  It puts jurisdictions in
a difficult bind and frustrates many minority groups seeking representation.  A plan can be
invalidated either because it fails to take race sufficiently into account or because it takes race
too much into account.

Principle: Promote Partisan Fairness and Competitiveness

“Partisan fairness” and “competitiveness” are almost universally lauded goals of redistricting.
But how to define, measure, operationalize, and interrelate these two concepts receives far too
little attention from reformers and academics alike.

Partisan fairness, the roughly symmetrical treatment of the two major political parties, protects
the fundamental principle of majority rule, as it ensures that the more popular of the two major
political parties has at least an even chance of garnering a majority of legislative seats.  Severely
biased partisan gerrymanders stand democracy on its head by turning popular minorities into
governing majorities.

Competitiveness, or responsiveness (as political scientists often refer to it), protects the
fundamental principle of democratic accountability, as it ensures that shifts in popular opinion
will be reflected in shifts in legislative membership.  If all districts are gerrymandered to be
lopsided and noncompetitive, political power shifts from the voters to the mapmakers.  And if
the voters can never “throw the bums out,” eventually their legislatures may be filled with them.

“Partisan fairness” is just the flip side of “partisan bias.”  Intuitively, the key feature of a fair,
unbiased redistricting plan is that the political party whose candidates attract the most popular
votes should generally be rewarded with the most seats in the legislature.  More broadly, a fair
plan treats the two major parties symmetrically.  If the parties have equal support in the
electorate, they should win a roughly equal number of seats in the legislature.  Thus, a 50% vote
share should translate into a roughly 50% seat share.  If either party succeeds in attracting
support from more than half the electorate, it should be rewarded with more than half the seats –
and neither party should profit more from such success than would the other party, if the tables
were turned.  For example, if the Democrats would be rewarded with 60% of the seats for
winning 55% of the popular vote, then an unbiased plan should likewise give Republicans 60%
of the seats if their candidates win 55% of the vote.  That is partisan fairness, in a nutshell.

Political scientists have developed various ways of measuring a redistricting plan’s
responsiveness – or, put differently, a way of summarizing the overall level of competitiveness
in the plan’s districts.  As the plan’s responsiveness to shifts in voting behavior increases, the
electoral system begins to resemble a winner-take-all system, roughly akin to at-large (rather
than districted) elections.  With extremely high responsiveness and low bias, a bare 51%
majority of votes will be magnified into a 100% supermajority of seats.  A gubernatorial
election is a good example of a winner-take-all election:  The party whose candidate gets 51%
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of the vote wins “all” of the governorship.  There is nothing proportional about that outcome;
but at least the popular majority is rewarded.  Analogously, if a politically competitive state is
divided into 10 districts, each of which is a perfect microcosm of the state as a whole, then a
slight shift in the statewide electorate, from narrowly favoring one political party to narrowly
favoring the other, will result in all 10 seats “flipping” from the former party to the latter.
Again, that is not at all proportional; but it is majoritarian.

One key point here is often overlooked:  In a single-member districting system, where each
district elects one and only one member to the legislative body (so the total number of districts
is identical to the size of the body), redistricting plans that are both fair and responsive do not
guarantee, and in most circumstances will not generate, proportional representation.  For
example, under an unbiased redistricting plan, it would not be unusual to see the following
pattern:  If either party attracts 51% of the vote, it would be expected to win roughly 52% of the
seats; a party with 55% of the vote would expect roughly 60% of the seats; and a party with
60% of the vote would expect roughly 70% of the seats.  So long as these expectations are the
same for each party, the redistricting plan that generates them is unbiased.  Thus, capping
partisan bias is a far cry from demanding proportional representation.

One advantage of a single-member districting system over a proportional-representation system
is that – absent gerrymandering – it tends to generate relatively high levels of responsiveness.
In a districted system, a party that increases its popularity in the electorate should be well
rewarded with additional seats in the legislature.  But as has become clear in recent elections –
especially the last two rounds of U.S. House elections – gerrymandering can stymie this
desirable feature and create an extraordinarily sclerotic, unresponsive system.  Unfortunately,
that is where we find ourselves today, not only in Congress, but also in most state legislatures.

Less widely recognized is that the combination of better computers and political databases,
more predictable voting patterns, and continued judicial insouciance has rendered partisan
gerrymandering much more effective than it was 20 or 30 years ago.  The confluence of high
levels of partisan bias with low levels of responsiveness presents a unique danger to our
democracy.  Partisan bias makes the legislature unrepresentative of the people, and the scarcity
of competitive seats drains any potential for fixing that imbalance through the normal electoral
process.  To see why, first imagine a nationwide congressional plan with low responsiveness
and low bias.  For example, assume the nation has 200 solidly Republican districts and 200
solidly Democratic districts.  Although voters in 400 of the 435 districts might be deprived a
meaningful choice in the general elections, partisan control of the House of Representatives
would still be determined by voters (albeit in only 35 of the 435 districts) – not by mapmakers.
Conversely, if a plan had a high degree of both responsiveness and bias – say, with 150 solidly
Republican districts, only 100 solidly Democratic districts, and 185 truly competitive ones – the
deck would be stacked against the Democrats, but they still potentially could take control of the
House by running strong campaigns and winning at least 118 of the 185 competitive districts.
But in a system with high bias and low responsiveness, one party can develop what is
effectively a “lock” on the legislature.  Imagine a plan with 220 solidly Republican districts, 170
solidly Democratic districts, and only 45 truly competitive districts.  Even if Democrats ran the
table in the competitive districts, capturing all 45 and taking a solid majority of the nationwide
vote in the process, they would remain the minority party in the House with only 215 seats.

BOE Voting 000254



27

Under that scenario, control of the House would be determined by the mapmakers, not the
voters – a fundamental affront to our democratic system of government.

While it is important to understand the linkages between partisan fairness and competitiveness,
it is also important to recognize a key difference:  From a public-policy perspective, there is no
legitimate argument favoring partisan bias in districting.  The ideal amount of partisan bias is
zero.  But there is plenty of room for disagreement about the ideal level of responsiveness, or
the ideal number of competitive districts, as we can see from two hypotheticals.  The
hypothetical discussed above — where the level of responsiveness is very high because every
district in a highly competitive state is a perfect microcosm of that state and thus is itself highly
competitive — runs the risk of transforming a very slight partisan edge in the electorate into a
one-party sweep of every district.  That could leave a political party supported by nearly half the
state’s voters with absolutely no representatives, which may unfairly stifle minority voices.
And at the congressional level, the repeated occurrence of such upheavals would place the state
at a tremendous disadvantage, as its delegation would accumulate no seniority in the House.

At the other end of the spectrum, if one party or the other is likely to win at least 60% of the
vote in every district, only an unprecedented political tidal wave would put any of the seats in
play.  Such a plan would lack responsiveness and undermine democratic accountability.
Empirically, it seems that the U.S. House of Representatives and most state legislatures today
are closer to this latter hypothetical than to the former one; recent districted elections have been
disturbingly uncompetitive.  But we should not assume that the best antidote would be literally
to maximize competitiveness.  Put differently, it may not be a bad thing that some districts are
overwhelmingly Republican and conservative and that other districts are overwhelmingly
Democratic and liberal, so long as a significant number of districts are “in the middle” and truly
up for grabs in competitive general elections.

Fortunately, the first step toward at least modestly increasing competitiveness – reducing the
number of lopsidedly noncompetitive districts – is also the first step toward reducing severe
partisan bias.  That is because the lynchpin to a successful partisan gerrymander is to over-
concentrate, or “pack,” the other party’s voters into the fewest possible districts and thus
effectively waste votes that otherwise might have had a meaningful impact in neighboring
districts.  If one party controls all the truly lopsided districts, the other party’s supporters will be
much more efficiently distributed across districts.  That asymmetric distribution of Democrats
and Republicans across districts is the essence of a partisan gerrymander.

The problem, however, is that eliminating “packed” districts is not always possible without
severe costs to other redistricting principles (such as compactness or respect for county or
municipal lines), severe costs to minority voting strength, or both.  That is because partisan bias
sometimes flows not from the intentional manipulation of district lines, but rather from
residential patterns where one party’s voters are much more geographically concentrated than
the other’s.  The enormous concentration of Democratic voters in New York City is a perfect
example of this phenomenon.

This “natural” form of partisan packing raises at least two difficult legal questions.  First, if a
state wishes to minimize partisan bias, should its redistricting rules require affirmative attempts
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to counteract this “natural” packing?  If so, how much, if at all, should efforts to promote
partisan fairness and competitiveness trump other redistricting principles such as compactness
or respect for municipal or county lines?  Second, if the concentrations of one party’s voters are
(as in New York and many other large American cities) heavily populated by African-
Americans and/or Latinos, is it possible to “unpack” these partisan strongholds without diluting
minority voting strength and perhaps violating the Voting Rights Act?  Or, conversely, will the
unpacking of these heavily minority urban districts actually enhance minority citizens’ political
power and thus fully comport with the aims of the Voting Rights Act?

Finally, even if consensus can be reached about the proper levels of competitiveness and the
acceptable tradeoffs that can be made to reduce partisan bias, a whole host of practical and
technical issues must be resolved.  How should we measure the partisanship of any given
district?  Should partisan registration matter (in those states where voters register by party)?  Or
should redistricters focus instead on actual voting patterns from recent elections?  What contests
should be considered, and how many years back should redistricters go when analyzing election
returns?  Should incumbency be “factored out” of election returns, to better reflect underlying
partisanship?  And when projecting future outcomes, should incumbency be “factored in”?
How should the “pairing” of two or more incumbents in the same new district be treated?
Should redistricters take affirmative steps to ensure that the burdens of being “paired” will not
fall entirely on the incumbents from one political party?  Most of these questions have become
standard fare in Voting Rights Act litigation, but with surprisingly little consensus on how best
to answer them.  Without answers to these questions, however, any attempt to operationalize the
relatively abstract principles of “partisan fairness” and “competitiveness” may fail.

Principle: Respect Existing Political Subdivisions and Communities of Interest

This principle requires redistricting plans to pay some respect to political boundaries and
communities that exist independently of the plan itself.  Thus, a plan drawing state legislative
districts would have to keep one eye on city and county boundaries and try not to split up
concentrations of certain cultural and socioeconomic groups.  Like many of the other
redistricting principles, this one plays both a constructive and preventive role, but in each case it
is only partially successful.

On the constructive side, the principle serves three different values.  First, it seeks to ensure that
various political and social communities have some representation in the legislature.  By
avoiding splitting communities as much as possible, redistricters increase the chances that
representatives find themselves responsive to a more unified set of interests.  A representative
whose district falls all within a city, for example, is likely to find herself more consistently
taking an urban position on issues, to the extent such a position exists, than would a
representative whose district encompasses both urban and rural areas.  On the other hand, this
principle sometimes can deny a city or community the advantages that flow from having
representatives on both sides of the aisle in the legislature.  This principle can, moreover, affect
the character of the legislature in an important way.  It increases to some degree the likelihood
that the legislature will consist of representatives who will stand for a particular set of interests,
rather than of representatives each of whom represents a compromise among different interests
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at the district level.  This change promotes the representation of diverse views in the legislature,
but may make compromise there more difficult.

Second, this principle may in some circumstances promote more informed discussion of
political candidates.  To the extent legislative districts correspond to other political and social
boundaries, they may make it easier for voters to engage the candidates and issues.  If everyone
in a city falls in the same congressional district, for example, everyone will be interested in the
same contest and will discuss the same candidates, and local media coverage will likely be more
focused.  In the case of communities of interest, political discussion may be especially keen
since many of these communities rest on vibrant social networks.

Third, this principle helps facilitate an important feature of some states’ political process:  local
legislation.  Where needs vary greatly from locality to locality, having representatives closely
identified with particular political subdivisions may increase the responsiveness of state politics
to local needs. Especially in those states that grant political subdivisions relatively little power
and autonomy, many local needs must be addressed at the state level.  Town and city councils
simply lack the power to manage them.  A county that needs state approval for a particular
bond, tax, or land-use policy, for example, might more easily find a legislator to champion its
interests if it is not split among several legislative districts.

This principle also plays an important preventive role.  Even if it failed to promote any of the
three above interests, it would confine the redistricters’ freedom to gerrymander.  To the extent a
redistricting body must pursue one goal, it will be more difficult for it to pursue others like
partisan advantage.  The only question is how much more difficult it will be.  Does this principle
make gerrymandering only a little or much more difficult?  Like some other traditional
redistricting principles, this one constrains gerrymandering but not as much as many people
believe and hope.  First, given the demanding “one person, one vote” rule, cutting across the
boundaries of political subdivisions and communities of interest is inevitable to some degree
and those in control of redistricting can exercise their discretion to favor one political party or
the other.  Different ways of cutting across political and community lines are likely to have
different political impacts.  A redistricting body, for example, might have to choose between
splitting a largely Democratic city or Republican county.  The effects would be quite different
and would depend, in part, upon the political complexion of the other areas each area is
combined with.

Second, given that the many goals of redistricting often conflict, compromise among them is
often necessary.  This leaves much discretion to those who redistrict.  If they are so inclined,
they may be able to justify in the name of “compromise” splitting political subdivisions and
communities of interest in ways that advantage one party or the other.

Third, this principle itself sometimes inevitably entails partisan advantage.  Consider a 70
percent Democratic county, half the population of which lives in a single nearly 100 percent
Democratic city.  If the county is entitled to ten districts, respecting the city boundaries means
that all five of the city districts will go Democratic by very large margins, while all five
suburban districts might go Republican by much slimmer margins.  Ironically, this is exactly
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what a Republican gerrymander would seek to do:  to pack the Democrats into as few districts
as possible in order to waste much of the Democratic vote.

Respecting communities of interest can work similarly.  To the extent that some communities
vote disproportionately for one party, respecting them by packing their voters into fewer
districts may dampen the prospects of the party they support and lessen the community’s overall
influence in the legislature.  A community may, for example, prefer to have its members split
over two districts rather than concentrated in a single one if that means twice as many
representatives will respond to its interests.  This debate, in fact, has led to much recent litigation
under the Voting Rights Act.

Practical issues further lessen this principle’s constraining force.  To implement the principle,
one must decide a whole host of questions, the answers to which may favor a particular party.
Is it, for example, better to split one county three ways and preserve two counties intact or
instead to split two counties two ways and leave one intact?  Should respect for political
subdivisions and communities of interest be measured from the subdivisions’ and
communities’ perspective or from the perspective of the district?  That is, should we care more
about how often political subdivisions and communities are split or about how often districts
are split across political subdivisions and communities?  Furthermore, should all political
subdivisions matter equally and how much should we care about different communities of
interest?  Showing great respect to all of them would make redistricting practically impossible.
Should we respect rural communities as much as ethnic ones?  Should all ethnic and racial
communities count the same?  If not, how much more should we count some than others?

Perhaps the hardest and most important question is the most basic.  The courts have never really
defined the concept of “community of interest.”  It could encompass not only racial, ethnic,
religious, social, economic, and various cultural groups, but, especially on the local level,
groups like university communities and retirement areas.  How far should the notion extend
before it becomes unhelpful?  Should different kinds of communities count only for certain
kinds of plans — e.g., should we respect a university community in drawing city council, but
not state legislative districts?

Because we can operationalize this principle in many different ways and because it is difficult to
make all these choices in advance of redistricting, this principle will necessarily leave some
room for partisan politics to play.  This possibility does not mean, of course, that this principle
makes gerrymandering worse, but just that it fails to constrain gerrymandering as much as many
people hope and that this principle can sometimes systematically advantage one party over
another.  The Voting Rights Act may also conflict with this principle in some cases.

Principle: Encourage Geographical Compactness and Respect for Natural Geographical
Features and Barriers

 Like the preceding principle, this principle serves both constructive and preventive
purposes.  On the one hand, it can further several important representational goals.  In earlier
times when travel was hard, compactness and, contiguity generally made it easier for candidates
to meet and engage their constituents and to represent them once in office.  Campaigning and
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keeping in touch once elected were much easier the less one had to travel within a district.
Similarly, when most media were locally based and personal communication was largely by
word of mouth, which required face-to-face interaction, compactness would have made it easier
for voters to inform themselves of both candidates and issues and to vigorously discuss them.
In addition, since communities of interest were often geographically based and often followed
natural geographical features – think of low-country plantation culture versus mountain culture
in colonial Virginia and South Carolina or of farming versus mining cultures in early Colorado
– respecting compactness and natural geographical features could further, indirectly, the
interests more directly promoted by Principle 4.

Today these justifications carry somewhat less weight.  Modern ease of travel allows candidates
both to campaign over much wider areas and across natural barriers without great difficulty and
to more easily keep in touch with their constituents once elected.  And since modern media
operates on a broader geographical scale, voters obtain more of their information from non-
local sources.  A voter trying to decide which congressional candidate to vote for may, for
example, consult a blog written by someone in a different state and hosted on a server located
across the nation.  The modern economy and transportation, moreover, have greatly increased
citizen mobility, thereby lessening the tie of communities of interest to particular geographical
areas.  Today a river may more likely be seen as real estate perk than as an obstacle to
transportation or communication and the people on one bank may have more in common with
those on the other than either group has with people further inland.

Even if compactness and respect for natural geographical features promote these particular
goals less effectively than before, they still do so to some degree and they also serve an
important preventive function.  They constrain those who redistrict from pursuing less
legitimate objectives, like partisan advantage.  Most academics and political commentators,
however, believe their constraining effect is somewhat overstated.  Although these concerns
may foreclose the most egregious gerrymanders, they leave much room for partisan politics to
operate.  This is especially true when they can be traded off opportunistically against other
traditional redistricting principles and when redistricters have reliable information down to the
precinct level, as they typically now do, about how people vote.

Compactness, moreover, is not really a politically neutral criterion.  All other things being equal,
it advantages interests that are more widely and evenly dispersed over the whole geographic
jurisdiction.  Geographically concentrated interests will tend to find themselves packed into a
few individual districts.  Consider the example of two political parties who have roughly the
same number of supporters in a jurisdiction with ten districts.  If 70 percent of one party’s
members live in a single, dense geographic enclave with the rest evenly dispersed over the
remaining territory while the other party is more evenly dispersed across the jurisdiction as a
whole, the other party will usually win more districts if they are reasonably compact.  That is so
because the first party’s members would be disproportionately packed into fewer districts.
Many believe, that for this reason, compactness can harm political parties whose supporters
reside disproportionately in cities.

Compactness and respecting natural geographical features also raise many thorny practical
issues.  People have proposed many different formal measures of geographical compactness.
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Which one should be used?  Although nearly everyone agrees that a circle is perfectly compact,
one cannot create a plan of only circular, single-member districts.  But once one moves away
from circular districts, agreement as to what counts as compact ends.  Should one care more
about how broad a district is compared to its height, about how many tentacles it has, about how
far those tentacles extend away from it, or about how much they curve around once they extend
out?  Should one worry about how often a straight line drawn from one arbitrary point in the
district to another would cross outside it?  Should the aesthetic ungainliness of a district matter if
nearly all the population actually lives in a single relatively compact core within it?  To
understand these issues visually, consider how relatively compact the following districts are:

To make things even harder, then consider whether that judgment is justified without actually
knowing where people live within those districts.  If 90 percent of the populations were evenly
dispersed in the shaded areas of each district below, would your instincts change?

Compactness, moreover, is usually thought of narrowly as only geometric compactness – that
is, how nice the district looks on a map.  Should geometric compactness represent the only
viable form?  What if a district lacks geometric compactness but is “functionally” compact –
that is, despite its visual ungainliness it ties together people of similar interests?  Should such a
form of compactness count?  If so, how should we measure it?

Similar practical questions arise with respect to natural geographical features.  Should all rivers
be equally respected?  Should a broad river matter as much as a tall mountain?  As much as a
swamp?  Should natural barriers matter if many highways cross them, if people on either side
of them look the same, or if media markets disregard them?

Since these questions all have many possible answers, compactness and respecting natural
features will leave much room for other concerns, including politics, to play out.  At worst,
these two criteria can be manipulated to justify results reflecting less principled aims and in
some cases they can conflict with the Voting Rights Act.  It may sometimes, for example, only
be possible to construct a plan satisfying the Voting Rights Act if one stretches the notion of
compactness somewhat.  None of this is to say, of course, that this principle should play only a
small role – or no role – in redistricting but rather to caution that geography may matter less
now than it used to and that it can sometimes be used opportunistically to legitimate what its
proponents fear: partisan gerrymandering.
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Principle: Exclude Incumbent or Candidate Residency [dropped by the conference]

At first glance, this principle seems relatively uncontroversial.  Taking into account where
incumbents and likely candidates live allows the redistricting body to play favorites among both
candidates and parties.  The redistricters could, for example, carve away an incumbent’s
residence from the core of her existing district and place her in a less hospitable one, thereby
lessening her chances of reelection.  Similarly, if one party controls the redistricting process, it
can redraw district lines so that powerful incumbents of the other party have to run against each
other while its own incumbents face less well-known challengers.  This strategy both
advantages the controlling party’s own established candidates and diminishes the number of
senior representatives on the other side.

Should those who redistrict remain neutral among individual candidates?  In particular, should
they not avoid deliberately giving additional electoral advantage to incumbents, who often
already enjoy advantages in name recognition, fundraising, subsidized communications to
constituents, and ability to draw media coverage?  Likewise, should not the redistricting process
remain neutral as among political parties?  If not, partisan fairness, electoral competition, and
political responsiveness all suffer.  Closer analysis reveals, however, that this principle, just like
several of the others, is somewhat more complicated and may involve policy tradeoffs.  This is
not to say that it should not guide redistricting, just that its place in the process needs to be well
understood.

Some believe that taking incumbency into account can promote legitimate political values.  For
one thing, in a system where seniority rules the legislature, a jurisdiction may want to protect
incumbents in order to increase the collective power of its representatives in a larger assembly.
Thus, a state eager for more money for highway construction, mass transit, or agricultural
subsidies might rationally want to send a slate of relatively senior members to the U.S. House of
Representatives.  In that way it could increase their power relative to other states’
representatives on the relevant committees.  The same holds true for policies other than
appropriations that may affect the state’s interests.

Seniority, however, is a zero-sum game – that is, one representative’s seniority always comes at
the expense of another’s.  Promoting seniority, thus, only makes sense when the jurisdiction
performing the redistricting is redrawing districts for a body in which it competes against other
jurisdictions.  Enhancing the seniority of its congressional delegation, for example, may
increase one state’s influence and power in the House of Representatives.  But enhancing the
seniority of some members of its own state legislature would be fruitless.  Their added seniority
would come at the expense of others in the same body, who also represent people who live
within the state.  In this situation, the state would simply be playing favorites among its own,
not increasing its power and influence in a body where it competes with other states.  Whether
one believes that promoting incumbency for this reason is legitimate or not, the rationale
applies at most to congressional races.

In addition, protecting incumbents can increase the level of know-how in representative bodies.
In a term-limited body, for example, some might want to respect incumbency at least a little in
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order to increase experience within the representative body.  Not only would such experience
help the body function better but it would also empower it relative to other branches of
government and to outside interests.  Rapid turnover in a term-limited legislature, some feel,
weakens the body of government closest to the people, leads to a more powerful executive and
perhaps judiciary, and places representatives more at the mercy of lobbyists and powerful
private interests.  This justification is obviously controversial.  To some, it smacks of incumbent
self-interest and many believe that the voters in individual races, not those who redistrict, should
decide how much, if at all, to weigh this particular factor.

One concern in ignoring where incumbents and other candidates live is that it might not be
possible.  Under some circumstances, the Voting Rights Act might require redistricters to take
into account where particular incumbents live.  And, even if it does not, those who redistrict
may already know or can easily find out where candidates, especially incumbents, live.
Officially denying them knowledge which they can easily obtain on their own may only serve
to empower those within the process who are willing to cheat.  Thus, this “principle” may
sometimes unfortunately serve as an invitation to corruption.

One might also criticize this principle in quite a different way – for not going far enough.
Incumbents care even more about where their supporters live than where they themselves do.
An incumbent pitted against another can always move to another district, especially if she has
some name-recognition and support there.  An incumbent whose supporters are broken up
among other districts, however, has nowhere to go.  For this reason, one might consider
expanding the principle to exclude consideration not only of the residence of incumbents and of
other candidates, but also of where their support lies.  Of course, such an expanded principle,
just like the more narrow one, would sometimes have to bend to the requirements of the Voting
Rights Act.

Principle: Recognize the Limited Precision and Transitory Nature of Decennial Census Data to
Justify Appropriate Flexibility on Population Variance [dropped by the conference]

Redistricting depends upon numbers and census taking is necessarily an inexact project.  Every
ten years the federal government mounts an increasingly thorough effort to count the American
population and every ten years it misses the mark.  Some people never get their forms; others
get them but never return them; others get them, return them, but fill them out incorrectly; and
the government’s follow-up never catches up with some of these people or introduces
inaccuracies of its own.  Still, other people receive duplicate forms and fill out both.  The
Census Bureau now estimates that the 2000 census over-counted nationwide by 0.48 percent.
That overall figure may seem low but it constitutes roughly 1,350,825 people.  More
importantly, it masks some very large differences among social subgroups.  The estimated
undercount of African-Americans males aged 30-49 was 8.29 percent; of all African-American
males, 4.19 percent; of Asian and Pacific Islanders, 2.12 percent; and of non-homeowners, 1.14
percent.  On the other hand, the estimated overcount of women aged 50 and above was 2.53
percent; of adolescents aged 10-17, 1.32 percent; of non-Hispanic whites, 1.13 percent; and of
homeowners, 1.25 percent.

Time only compounds these initial inaccuracies.  The census is supposed to enumerate the
population as of April 1st of each year ending with a zero.  The Census Bureau, however, does
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not publish even its earliest figures until the end of that year.  By the time a redistricting body
can get seriously down to work, the figures are already nearly a year out-of-date.  In that time,
some people have died, some people have been born, some people have moved out, and others
have moved in — all at different rates across different geographic areas.  In other words, the day
it is published the census is not only “off” but is differentially “off” in different places and for
different demographic groups.

Given the census’s unavoidable imprecision, many have suggested that the “one person, one
vote” rule should be flexible in application.  So-called de minimis population deviations, they
believe, should not cause constitutional problems.  After all, why should the Constitution
require more precision than the census itself can give, especially if a jurisdiction could perhaps
use the added flexibility to boost the representation of those groups that the census itself
disproportionately overlooks?  In particular, why should the Constitution require more exact
equality than the estimated imprecision of the census?  To many, requiring more exact equality
than that appears arbitrary.

The Supreme Court has heard versions of this argument several times and each time has firmly
rejected it, most recently in 1983.  In that case, New Jersey argued that the “one person, one
vote” rule should overlook de minimis deviations from equality.  Relying on the “inevitable
statistical imprecision of the census,” New Jersey argued that “[w]here, as here, the deviation
from the ideal district size is less than the known imprecision of the census figures, that
variation is the functional equivalent of zero.”  In response, the Supreme Court characterized the
particular de minimis line New Jersey proposed as one giving only “the illusion of rationality
and predictability.”  The Court found two problems with the approach:

First, [New Jersey] concentrate[s] on the extent to which the census systematically
undercounts actual population – a figure which is not known precisely and which,
even if it were known, would not be relevant to this case.  Second, the mere
existence of statistical imprecision does not make small deviations among districts
the functional equivalent of equality.

The census’s general imprecision, the Court found, was irrelevant because little was known
about its distribution.  If the undercount, which it reflected, were evenly distributed across
districts, it would make no difference to population deviations among districts.  As the Court
explained it,

The undercount in the census affects the accuracy of the deviations between
districts only to the extent that the undercount varies from district to district.  For a
one-percent undercount to explain a one-percent deviation between the census
populations of two districts, the undercount in the smaller district would have to be
approximately three times as large as the undercount in the larger district.

In other words, for the imprecision to explain away a particular de minimis inequality between
two districts, certain unlikely assumptions would have to be true.
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The Supreme Court rejected deviations within the range of the estimated undercount as the
“functional equivalent of equality” for a different reason.  It admitted the imprecision, but then
firmly rejected its claimed significance:

The census may systematically undercount population, and the rate of
undercounting may vary from place to place.  Those facts, however, do not render
meaningless the differences in population between congressional districts, as
determined by uncorrected census counts.  To the contrary, the census data provide
the only reliable – albeit less than perfect – indication of the districts’ “real”
relative population levels.  Even if one cannot say with certainty that one district is
larger than another merely because it has a higher census count, one can say with
certainty that the district with a larger census count is more likely to be larger than
the other district than it is to be smaller or the same size.  That certainty is sufficient
for decision-making.  Furthermore, because the census count represents the “best
population data available,” it is the only basis for good-faith attempts to achieve
population equality.  Attempts to explain population deviations on the basis of
flaws in census data must be supported with a precision not achieved here.

The Court has offered two other arguments why it should not accept de minimis population
variances.  First, if that were the standard, redistricters would strive to achieve it rather than
more exact equality.  To some, of course, that would not be a bad idea because it would give
redistricters more flexibility to consider other worthy redistricting goals.  Second, whatever de
minimis level the Court accepted would be arbitrary.  If 0.7 percent were acceptable, why not
0.8 percent?  Why not 1.0 or 1.2 percent?  There would be no non-arbitrary place to draw the
line.  While this is true, some have asked why exact equality based on admittedly imprecise
census numbers is not just as arbitrary.  In the end, the Court acknowledged the argument and
fell back upon somewhat vague constitutional “aspirations”:

Any standard, including absolute equality, involves a certain artificiality.  As
appellants point out, even the census data are not perfect, and the well-known
restlessness of the American people means that population counts for particular
localities are outdated long before they are completed.  Yet problems with the data
at hand apply equally to any population-based standard we could choose.  As
between two standards – equality or something less than equality – only the former
reflects the aspirations of [the Constitution].

Whatever one thinks of the Court’s rejection of flexibility here  and many have criticized it – it
really only matters in congressional redistricting.  In state legislative and local redistricting, the
Supreme Court has already relaxed application of the “one person, one vote” rule so that total
deviations of 10 percent or less are presumptively legitimate and usually require no justification
(see Principle 1).  So long as those redistricting state and local bodies stay within this tolerance,
they have great freedom to be flexible and to promote legitimate redistricting objectives other
than equality of population.  Only when they draw lines for congressional districts will
redistricters be severely pinched by the “one person, one vote” rule.
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ADDITIONAL VIEWS

The League of Women Voters is pleased to endorse the principles described in this report as
techniques for implementing the three key goals for redistricting reform set out by the League:
“one person, one vote;” effective representation of minority citizens; and opposition to partisan
gerrymandering.  Though not the exclusive means for reform, the principles chart a roadmap for
achieving real reform, and, as the report recognizes, they will need further enhancement or
refinement in the states.

Protection of minority voting rights is enunciated in the principles as support for Voting Rights
Act requirements.  Beyond recognition of current federal requirements, the League support for
minority rights extends to full political participation, effective representation and the
opportunity to elect candidates of choice.  Similarly, we support “one person, one vote” not just
as a legal requirement but also as a basic democratic value.

Assigning redistricting to an independent commission can be an important procedural reform.
However, it is the final result that is important, not just the process, and in many states citizens
will need to work through legislative or other processes to achieve good redistricting plans.  The
selection of independent commissions must ensure that they are insulated, but not divorced,
from the political process.  The aim is to prevent partisan gerrymandering, not to create another
unresponsive or unrepresentative process.

Promoting competitiveness is also an important reform, which in these principles is paired with
fairness.  This captures an essential tension.  We seek districts that are responsive to voters, but
not so unstable that effective representation is made difficult.  Defining competitiveness will be
important in each state, and should not come at the expense of “one person, one vote” or
effective representation of minority citizens. Finally, geographical standards are already largely
encompassed by other standards in the principles.
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WHAT S NEXT?

The success of the June 16-17 conference in reaching agreement around principles for
redistricting reform laid the foundation for an effort to implement those principles around the
country.

That is the necessary and urgent next step.  Necessary, because as cumbersome as it may be,
we believe a state-by-state approach is the best course politically and constitutionally.
Urgent, because changing something as fundamental to our politics and as threatening to
vested interests will take time, and it is vital to have reform in place around the country
before the next redistricting cycle arrives in just five years.

Legislation has been introduced in the U. S. House of Representatives (H.R. 2642 by Rep.
John Tanner, D-TN) designed to make redistricting standards and procedures uniform across
the country, also relying on independent commissions to do the job.  This proposal is a
welcome addition to the redistricting reform effort, and we hope it will call attention to the
need to enact reforms.

During the past year, we have seen redistricting reform measures spring up in several states.
We hope to build on those efforts by encouraging reform minded groups and individuals to
follow suit in other states.  This will take significant work at the grass roots level. In order to
develop a plan for state implementation, we expect to convene a second conference early in
2006.  This timing will permit us to learn from the experience gained as a result of
redistricting measures that are on state ballots in November 2005.

In addition to those involved in such 2005 ballot measures, attendance at the next conference
would include representatives from national and state-level organizations that are interested
in enacting reforms in a selection of states consistent with our agreed-upon principles.  We
would focus on perhaps a dozen states where the prospects are best for adopting reforms
before the next redistricting cycle in 2011-2012.

The goal of the conference will be to examine strategies and identify tactics likely to
persuade these states to enact reform – using approaches ranging from traditional legislation
to constitutional measures referred by the legislature, to initiative and referendum, depending
on the state’s political structure.  There are likely to be other factors that bear on the choice of
states, as well. These might include: the views of the governor; any recent history of related
electoral reforms; the strength of reform organizations in the state and the breadth of their
coalitions; the availability of local funding; the positions taken by the media in the affected
states; and the effect of term limits in states that have them.

The product of the conference should be a preliminary plan for redistricting reform in
selected states covering the 2006-2010 timeframe.  The plan would provide the framework
for more detailed state plans and for a national coalition that should establish a unified voice
and a national profile and presence for the effort. The plan would presumably become the
basis for raising the resources to move forward both in the states and at the national level.
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GENERIC AMICUS: “DEFENSIVE BRIEF” WHEN: 

• Jurisdiction has requested cumulative voting as remedy[RR1].  

• Judge had ordered cumulative voting.[RR2] 

• Racial minority group is above threshold of exclusion[RR3] 

• State law does not prohibit use of alternative system[RR4] 

• Not a judicial election[RR5] 

Drafted by legal interns Cynthia Okechukwu and Joe Sroka in summer 2011. 

############# 

 

INTEREST OF AMICUS CURIAE 

FairVote is a national 501(c)(3) non-profit organization incorporated in the District of 

Columbia, whose mission is to advocate for fair representation through voting system 

changes[RR6]. FairVote researches and distributes information on electoral systems that promote 

higher voter participation and fairer representation, particularly alternative voting systems that 

will enable more voters to elect candidates of their choice than in plurality or in traditional at-

large elections. The organization’s mission is founded on the belief that implementing alternative 

voting systems would often result in fairer representation of our society's diversity in elected 

bodies. FairVote has been active in encouraging government officials, judges and the public to 

explore alternatives to the exclusive use of territorial districting, including where race is used as 

a divisive and controlling factor.[RR7] 

 

SOURCE OF AUTHORITY OF AMICUS CURIAE TO FILE[RR8] 
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"Federal courts have discretion to permit participation of amici where such participation 

will not prejudice any party and may be of assistance to the court." Strougo v. Scudder, Stevens 

& Clark, Inc., 1997 WL 473566 (S.D.N.Y. Aug. 18, 1997) (citing Vulcan Society of New York 

City Fire Dep’t, Inc. v. Civil Service Comm’n, 490 F.2d 387, 391 (2d Cir. 1973)); United States 

v. Gotti, 755 F.Supp. 1157, 1158 (E.D.N.Y 1991) (amici may "provide supplementary assistance 

to existing counsel and insur[e] a complete and plenary presentation of difficult issues so that the 

court may reach a proper decision"). 

 

SUMMARY OF ARGUMENT 

 

STATEMENT OF FACTS 

 Lay out specifics of the case. Wanted to keep this separate from the strictly abstract legal 

arguments made below in the Argument section.[RR9] 

 

ARGUMENT 
 
I. Cumulative Voting is an Appropriate Remedy for the Voting Rights Act Violation 

Found by the Court 
 

Federal courts have held that cumulative voting is a legally acceptable remedy for 

violations of the Voting Rights Act. Courts have imposed cumulative voting when the district 

court has found, or the jurisdiction has stipulated to, Section 2 liability. Collier v. City of St. 

Martin, 475 F. Supp. 2d 932 (D.S.D. 2007) (ordering cumulative voting where defendant city 

remained silent as to remedy), vacated on other grounds, 604 F.3d 553 (8th Cir. 2010) (holding 

plaintiffs failed to establish Section 2 liability). Courts have also accepted cumulative voting 

plans as settlements in Voting Rights Act cases. See, e.g., United States v. Village of Port 
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Chester, 704 F.Supp.2d 411 (S.D.N.Y. 2010); Buckanaga v. Sisseton ISD, No. 84-1025 (D.S.D. 

1988); Dillard v. Chilton County Board of Education, 699 F. Supp. 870 (M.D. Ala. 1988); Banks 

v. Peoria, No. 87-2371 (C.D. Ill. 1987). 

The defendant jurisdiction’s cumulative voting plan does not face barriers that might 

otherwise create a barrier to the court adopting cumulative voting as a remedy. First, as a result 

of finding of liability under Section 2, the jurisdiction has expressed a preference for a modified 

at-large system as a remedy, in this case cumulative voting. Second, although a group of single-

member districts with winner-take-all rules is a traditional remedy, cumulative voting is legally 

acceptable under federal and state law. Third, the minority population experiencing vote dilution 

is large enough to elect representatives of their choice under the plan. Fourth, the district court 

has found a Section 2 violation, thus indicating that there is racial bloc voting in elections and 

that cumulative voting will remedy the violation. Meeting these conditions requires the court to 

defer to the defendant jurisdiction’s proposed remedy and order the implementation of a 

cumulative voting system. 

A. District Courts Must Defer to Defendant Jurisdiction’s Proposed Remedy 
 
Based on the principle of judicial restraint, the district court must give the defendant 

jurisdiction the first opportunity to suggest a legally acceptable remedial plan. See White v. 

Weiser, 412 U.S. 783, 794-95 (1973), citing Reynolds v. Sims, 377 U.S. 533, 568 (1964); 

Uphham v. Seamon, 456 U.S. 37, 41 (1982) (adhering to the same requirement in another 

redistricting case and quoting this same language from Weister); Cottier v. Martin, 445 F.3d 

1113, 1123 (8th Cir. 2006); East Jefferson Coalition for Leadership & Dev. v. Parish of 

Jefferson, 926 F. 2d 487, 490 (5th Cir. 1991); United States v. Village of Port Chester, 704 

F.Supp.2d 411 (S.D.N.Y. 2010); United States v. Euclid City School Bd. (‘‘Euclid III’’), 632 F. 
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Supp. 2d 740 (N.D. Ohio 2009). As long as the governing legislative body proposes a remedial 

plan that is consistent with federal statutes, including the Voting Rights Act itself, and the 

Constitution, the court must defer to that choice. Upham, 456 U.S. at 40-41; Whitcomb v. Chavis, 

403 U.S. 124, 160-61 (1971). Likewise, deference should be given as long as the proposed 

remedy does not expressly violate state law.1 See Harper v. City of Chicago Heights, 223 F.3d 

593 (7th Cir. 2000); Dillard v. Baldwin City Comm’rs, 376 F.3d 1260, 1268 (11th Cir. 2004); 

Cleveland County Ass’n for Gov’t by the People v. Cleveland County Bd. of Comm’rs, 142 F.3d 

468, 476 (D.C. Cir. 1998) (overturning remedy due to a conflict with state law, specifically that 

the district court needed a finding of Voting Rights Act liability before approving a consent 

decree to conform state electoral procedures).2  

The Supreme Court has affirmed the principle that federal courts must defer to legislative 

bodies in drawing up voting plans in general. See Lawyer v. Dept. of Justice, 521 U.S. 567, 576-

77 (1997) (legislature must have first opportunity to prepare districting plan); Growe v. Emison, 

507 U.S. 25, 34 (1993) (same); Branch v. Smith, 538 U.S. 254, 309-10 (2003) (O’Connor, J., 

concurring) (a federal court’s modifications of a state’s plan “are limited to those necessary to 

cure any constitutional or statutory defect”) (citing Upham). These cases make clear that this 

principle of judicial restraint and deference to the legislature is quite strong. A district court may 

not substitute its own remedial voting plan for a defendant’s legally acceptable one, even if it 
                                                 
1 A conflict between the proposed remedy of a modified at-large voting system and state law is not an absolute bar 
to imposing the remedy when the jurisdiction has requested this remedy. When a variety of alternative methods 
would provide workable solutions to a violation, the court merely needs to choose a method that does the “least 
violence” to the state law. Stephen J. Mulroy, Alternative Ways Out, 77 N.C. L. Rev. 1867, 1887-88 (1998). 
However, when the only workable solution to a violation is expressly prohibited by state law, the VRA preempts the 
state law and the court must instate the remedy. See, e.g., Voinovich v. Quilter, 507 U.S. 146, 156 (1999); Sexson v. 
Servaas, 33 F.3d 799, 802-803 (7th Cir. 1994). 
2 This case concerned a modified at-large system known as limited voting. The court expressly did not hold that the 
at-large remedy itself was a violation of state law: “We do not hold today that the limited voting scheme provided 
for in the consent decree is itself contrary to the "public policy" or even the law of North Carolina-indeed . . . it has 
been successfully implemented in several other jurisdictions in the state. . . . Rather, the consent decree fails because 
state law prevents the Board from unilaterally agreeing to any change in its structure or method of election.” 
Cleveland County Ass’n, 142 F.3d at 478. 
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believes another plan would be better. See, e.g., Upham, 456 U.S. at 42; Port Chester, 704 

F.Supp.2d 411. 

 Although these principles were initially established in the context of apportionment cases, 

courts have also explicitly recognized that such deference to legally acceptable remedial plans 

applies to claims under Section 2 of the Voting Rights Act. See, e.g., Growe v. Emison, 507 U.S. 

25, 34 (1993); Cottier, 445 F.3d at 1123; Cane v. Worcester County, 35 F.3d 921, 927-28 (4th 

Cir. 1994); Harper, 223 F.3d at 601-602; McGhee v. Granville County, 860 F.2d 110, 115 (4th 

Cir. 1988). Additionally, this deference applies to “the defendant jurisdiction’s remedial plan in 

cases involving local legislative bodies.” Port Chester, 704 F.Supp. 2d at 448 (citing Harper, 

223 F.3d at 601-02 (citing Weiser, 412 U.S. 783). Therefore, as long as the jurisdiction’s 

remedial plan is deemed legally acceptable, the court must allow it, regardless of the existence of 

other proposals; and refusing to accept such a plan is reversible error. See McGhee, 860 F.2d at 

115; Seastrunk, 772 F. 2d at 151; Harper, 223 F.3d at 601. 

 
B. Alternative Voting Systems are Legally Acceptable 
 

1. Single-Member Districts are the Traditional, But Not the Only Legally 
Acceptable Remedy 
 

Although it is certainly true that single-member districts are the traditional remedy for 

Section 2 violations, the Voting Rights Act does not foreclose alternative voting systems. 

3Indeed, at-large districts are not per se unconstitutional or violative of Section 2, and the defect 

with at-large districts challenged under Section 2 is not the structure of the district itself, but 

rather denial of the opportunity for racial and ethnic minorities to elect candidates of their choice. 

                                                 
3 Alternative voting systems have been described with different terminology in scholarly literature. Phrases that are 
synonyms for our use of “alternative voting systems” include “modified at-large voting,” “modified multi-seat 
voting” and “alternatives to winner-take-all elections.” 
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 The traditional remedy for a violation of Section 2 has long been to group together 

minority voters in a concentrated district, creating the opportunity for such minorities to elect a 

candidate of choice. See, e.g., Thornburg v. Gingles, 478 U.S. 30, 50 (1986); Goosby v. Town 

Bd. of Hempstead, 180 F.3d 476, 498 (2d Cir. 1999) (“We think that the six-district plan is an 

entirely appropriate remedy under the circumstances.”); White v. Alabama, 74 F.3d 1058, 1071 

n.43 (11th Cir. 1996) (“[T]he typical remedy for racial vote dilution yielded by at-large voting in 

a multi-member district is to divide the district into single-member districts if the plaintiff 

minority is sufficiently cohesive and compact to comprise a majority in one or more single-

member districts.”); Garza v. County of Los Angeles, 918 F.2d 763, 776 (9th Cir. 1990) (“The 

deliberate construction of minority controlled voting districts is exactly what the Voting Rights 

Act authorizes.”). 

However, suggesting a single-member district remedy is typical, authorized by the VRA, 

or appropriate under certain circumstances does no damage to the fact that alternative voting 

systems in multimember districts are not per se unconstitutional nor violative of Section 2. See 

Whitcomb v. Chavis, 403 U.S. 124, 178 (1971) (citing Fortson v. Dorsey, 379 U.S 433, 439 

(1965)); White v. Regester, 412 U.S. 755, 765 (1973) (“Plainly, under our cases, multimember 

districts are not per se unconstitutional.”); Voinovich v. Quilter, 507 U.S. 146, 155 (1993) 

(“Section 2 contains no per se prohibitions on particular types of districts”). See also supra Part 

I.B.2. (describing alternative voting systems compatibility with the Constitution and federal law). 

 Furthermore, Section 2 protects a minority group’s opportunity to elect a candidate of 

choice, not an electoral default of single-member districts.4 To suggest that at-large systems are 

                                                 
4 In relevant part, Section 2 provides that “[a] violation . . . is established if, based on the totality of circumstances, it 
is shown that the political processes leading to nomination or election in the State or political subdivision are not 
equally open to participation by members of a class of citizens protected by [the act] in that its members have less 

BOE Voting 000273



7 
 

the structural defect in need of a remedy is therefore an inaccurate reading of the VRA. The 

cases cited above endorsing single-member districts operate under the assumption that at-large 

districts are necessarily coupled with traditional winner-take-all voting rules. Indeed, traditional 

at-large, winner-take-all systems often run afoul of Section 2 because they “submerge” minority 

votes and deny them the opportunity to elect a candidate of their choice. See Gingles, 478 U.S. at 

47; Rogers v. Lodge, 458 U.S. 313, 316-17 (1982). However, at-large elections paired with 

alternative voting systems can alleviate this problem and supply a proper remedy to minority 

vote dilution. See supra Part II. Therefore, there can be persuasive justifications for 

implementing an alternative voting system, particularly under the four principles [JPS10]and 

conditions discussed below. Cf. Conner v. Johnson, 402 U.S. 690, 692 (1971) (single member 

districts are preferred to multimember districts “absent persuasive justification to the contrary”). 

 
2. Alternative Voting Systems are Consistent with Federal Law 

  
Cumulative voting is consistent with the Constitution, with federal statutes including the 

Voting Rights Act, and with the laws of the State of [FILL IN][JPS11]. First, this remedy fulfills 

the Constitutional requirement of “one-person, one-vote” under the 14th Amendment. See 

Reynolds v. Sims, 377 U.S. 533, 559 (1964). At its core, this principle means there must be 

“equal representation for equal numbers of people.” Wesberry v. Sanders, 376 U.S. 1, 18 (1964). 

Cumulative voting satisfies this requirement because all voters are given an identical number of 

votes, and are able to use these votes however they choose. See McCoy v. Chicago Heights, 6 F. 

Supp. 2d 973, 984 (1998) (cumulative voting), rev’d on other grounds sub nom; City of Martin, 

475 F. Supp. 2d at 939 ([RR12]cumulative voting “achieves precise population equality because 

the entire City of Martin is contained in one district and all voters in that district receive three 
                                                                                                                                                             
opportunity than other members of the electorate to participate in the political process and to elect representatives of 
their choice. 42 U.S.C. § 1973(b) (2006). 
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votes.”), vacated on other grounds, Cottier v. City of Martin, 604 F.3d. 553 (8th Cir. 2010). See 

also Kaelin v. Warden, 334 F. Supp. 602, 605 (1971) (limited voting). 

 Second, federal courts have repeatedly accepted cumulative voting as a remedy to 

Section 2 violations. See LULAC v. Clements, 986 F.2d 728, 814-15 (5th Cir. 1993) (“[S]tate 

policy choices may require the district court to carefully consider remedies such as cumulative 

voting), rev’d on other grounds, 999 F.2d 831 (5th Cir. 1993) (en banc); United States v. 

Marengo County Comm’n, 731 F.2d 1546, 1560 (11th Cir. 1984) (listing cumulative voting as a 

potential Section 2 remedy); Dillard v. Town of Louisville, 730 F. Supp. 1546, 1548 n.8 (M.D. 

Ala. 1990); United States v. Village of Port Chester, 704 F.Supp.2d 411 (S.D.N.Y. 2010); Lopez 

Torres v. New York State Board of Elections, 411 F. Supp. 2d 212 (E.D.N.Y. 2006) (mentioning 

cumulative voting as an option in New York case), rev’d on other grounds, 552 U.S. 196 (2008). 

See also United States v. Euclid City School Bd. (‘‘Euclid III’’), 632 F. Supp. 2d 740 (N.D. Ohio 

2009) (accepting defendant jurisdiction’s proposal for another alternative voting system known 

as limited voting). 

 
  3. Cumulative Voting is Consistent with Section 2 of the VRA 
 

Cumulative voting is a “proportional voting system,” but does not guarantee proportional 

representation and therefore does not violate Section 2 of the VRA[RR13]. The so-called “Dole 

Proviso” from the 1982 amendments to the Voting Rights Act states: “Nothing in this Section 

shall be read to guarantee the election of minority group representatives in proportion to the 

minority group’s share of population.” 42 U.S.C. § 1973. This language has been interpreted, 

correctly, to mean that statutorily protected minority groups are not entitled by law to 

“proportional representation.” See, e.g., McGhee v. Granville County, 860 F.2d 110, 117-118 (4th 
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Cir. 1988). The proviso was added to the text of Section 2 only to make it clear that Section 2 did 

not establish a quota system in elections; that is, that no election would be held invalid simply 

because there were not a certain percentage of minorities elected. The Supreme Court has made 

it clear that “proportionality” as used in the proviso “links the success rate of minority candidates 

to the minority group’s share of the jurisdiction’s population.” Johnson v. DeGrandy, 512 U.S. 

997, 1013 n.11 (1994). 

However, this language of the VRA has no bearing on the use of cumulative voting as a 

valid Section 2 remedy. Cumulative voting and other “modified at-large” voting systems have 

been placed by political scientists within a broad umbrella of electoral systems called 

“proportional representation.” These systems contrast with plurality or “winner-take-all” systems 

in that they are designed to allot legislative seats according to votes cast. These systems have 

nothing to do with racial quotas or entitlements. Cumulative voting may result in representation 

that reflects a minority’s relative population, but only because it provides minorities with an 

equal opportunity to elect a candidate of their choice.5 The proviso itself merely states that 

“proportionality” is not a legal guarantee; it does not in any way imply that proportionality is a 

forbidden electoral result. 

The Supreme Court has explained this point beyond any doubt. In DeGrandy, the 

Supreme Court held that a percentage of representation equal to or greater than a minority 

                                                 
5 Cumulative voting provides only an opportunity to elect candidates of choice, not a guarantee. Voters who are part 
of any such political or racial minority must participate in the election and must be cohesive in their voting patterns. 
And it is by no means a foregone conclusion which candidates will win. Minority voters may field too many 
competing candidates, split the (otherwise politically cohesive) minority vote, and elect no candidates of choice. Or 
minority voters may choose not to vote strategically by "plumping" their votes and forego the mathematical 
advantages afforded under cumulative voting by strategic voting. Alternatively, minority voters may form a 
coalition with another group and help elect a non-minority candidate, or a candidate who is not the first choice of the 
minority community. Indeed, modified at-large voting systems move away from the kind of race-based politics now 
characteristic of territorial districting by allowing voters to, in effect, district themselves. 
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group’s population percentage was not a “safe harbor” for defendant jurisdictions, and that such 

a result was consistent with the Section 2 proviso. Id. at 1013 n.11, 1017-1018. Indeed, Justice 

O’Connor noted that a representation percentage lower than the corresponding population 

percentage was “always relevant” and “probative evidence of vote dilution.” Id. at 1025 

(O’Connor, J., concurring). This result is consistent with lower court decisions faced with this 

very issue. See, e.g., Williams v. City of Texarkana, 862 F. Supp. 756, 764 (W.D. Ark. 1992), 

aff’d, 32 F.3d 1265 (8th Cir. 1994). Thus, the argument that cumulative voting is barred by the 

Section 2 proviso because it enables minority groups to reliably attain a share of elected seats 

proportionate to their population share is flatly inconsistent with the plain language of Section 2 

and the Supreme Court’s interpretation of this language.6 

  

 

  4. Cumulative Voting is Consistent with State Law 

                                                 
6 Related to this distinction between the term “proportional representation” as referenced in the Dole proviso and 
“proportional” voting systems is Justice Thomas’ concurrence in Holder v. Hall[0][0]. In that opinion, Thomas 
states: 

[N]othing in our present understanding of the VRA places a principled limit on the authority of 
federal courts that would prevent them from instituting a system of cumulative voting as a remedy 
under § 2, or even from establishing a more elaborate mechanism for securing proportional 
representation based on transferable votes. Holder v. Hall, 512 U.S. 874, 910 (1994) (Thomas, J., 
concurring).  

However, in its context, a more nuanced reading, broken into two distinct points, is required. In the first sense the 
concurrence represents an attack on the Court’s current jurisprudence in remedial cases under Section 2 of the VRA. 
Thomas clearly is making the case that the underlying reasoning for establishing majority-minority single-member 
districts is to establish proportional representation, even while such an intention is being disclaimed by the Court. Id. 
at 912 (“In principle, cumulative voting and other non-district based methods of effecting proportional 
representation are simply more efficient and straightforward mechanism for achieving what has already become our 
tacit objective: roughly proportional allocation of political power according to race.”). This represents a 
jurisprudential objection to requiring proportional representation.6 

In the second sense, however, the concurrence is supportive of cumulative voting as a remedy for Section 2 
violations. Regardless of his conceptual objections to the Court’s jurisprudence in this area, Justice Thomas’ quote 
demonstrates that, as a factual matter under current doctrine, alternative voting systems, including cumulative 
voting, are legally acceptable remedies under the VRA. Indeed, nothing in current electoral doctrine indicates 
cumulative voting is unconstitutional or in conflict with federal statutes, including the VRA itself. 
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Cumulative voting is also acceptable under the laws of the State of [JPS14][FILL IN – then 

do research based on that state’s Constitution and laws]. 

C. Cases Rejecting Cumulative Voting Are Distinct 
 

The cases that have rejected cumulative voting and other alternative systems are distinct 

from the present case. The primary reason that appellate courts have rejected cumulative voting 

remedies is because the trial court did not defer to the preferences of the defendant jurisdictions. 

In Cane v. Worcester County, 35 F.3d 921 (4th Cir. 1994), cert. denied, 513 U.S. 1148 (1995), 

the Fourth Circuit reversed a district court’s order to implement cumulative voting because it 

failed to defer to the county’s policy preference for “residency districts.” Cane, 35 F.3d at 928-

929. The court, however, expressly disclaimed any intent to state generally that cumulative 

voting was unavailable as a remedy. [RR15]Cane, 35 F.3d at 928.  

Similarly, in Harper v. City of Chicago Heights, 223 F.3d 593 (7th Cir. 2000), the 

Seventh Circuit reversed the district court’s imposition of a cumulative voting plan, ruling that 

the trial court did not respect the defendant city’s preference for single-member districts. Harper, 

223 F.3d at 602. “Instead, the circuit courts found either that the district court improperly 

imposed its own remedy without first finding that defendant's plan was not legally acceptable.” 

Harper, 223 F.3d at 601. Furthermore, the district court’s plan modified state election law 

“without either going through the statutorily required procedures for making such changes to 

electoral methods or making a judicial finding that it was necessary to make these changes in 

order to comply with federal law.” Harper, 223 F.3d at 601. The court took pains to point out 

that it did not “disapprove of cumulative voting in the abstract,” Harper, 223 F.3d at 601, and 

that it was not criticizing cumulative voting, Harper, 223 F.3d at 602. Far from discrediting 
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cumulative voting as a remedy, Cane and Harper prove that the jurisdiction’s choice of remedy 

should be respected, absent conflicts with federal or state law. 

Appellate courts have also rejected cumulative voting systems when overturning trial 

court rulings on liability. In Cottier v. City of Martin, 604 F.3d 553 (8th Cir. 2010), the Eighth 

Circuit vacated the district court’s adoption of an at-large cumulative voting scheme on the 

grounds that there was no Section 2 violation. While the court affirmed the dismissal of the vote 

dilution claim, it did not address the permissibility of the cumulative voting remedy that had 

been ordered by the district court and upheld by [whatever one calls the 3-judge panel that did 

[RR16]so][. 

Another federal court criticism of cumulative voting is tied narrowly to the distinct 

question of the best way to elect judges. In Nipper v. Smith, 39 F.3d 1494 (11th Cir. 1994) (en 

banc), the Eleventh Circuit dealt with a Section 2 challenge to judicial elections. The court 

explained that the proposed cumulative voting remedy would require the elimination of 

numbered posts. This would force all judges in a jurisdiction to run against each other, which the 

court thought might harm the special “collegiality” that judges need in working together in 

administrative matters. Nipper, 39 F.3d, at 1546. The court also expressed concern that increased 

competition would also dampen the interest of qualified attorneys in running for office, harm the 

independence of the judiciary, and work at cross-purposes to the “merit selection” system for 

judges, which requires a certain amount of insulation from popular pressure. Nipper, 39 F.3d, at 

1546. 

The court made similar observations in another judicial election case, SCLC v. Sessions, 

56 F.3d 1281, 1296 n.24 (11th Cir. 1995) (“Appellants make it clear . . . that they have not 

advocated any remedy that would lead to judges having to run against each other, such as would 
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be the case with cumulative voting. They recognize the invidious effects that such a system 

would have on the collegiality of the court . . . .”). The Sixth Circuit, citing Nipper, followed suit. 

Cousin v. Sundquist, 145 F.3d 818, 830 (6th Cir. 1998). Though the Sixth Circuit expressed 

discomfort with cumulative voting, this negative treatment was expressed in dicta. Cousin, 145 

F.3d at 829-30. The case was limited to the special case of judicial elections, thereby having no 

application here. In the case where the jurisdiction has expressed a preference for cumulative 

voting system outside the context of judicial elections, the court should adopt the legally 

acceptable voting scheme “rather than ‘conjure up such an election scheme and impose it’” on 

the jurisdiction. Port Chester, 704 F. Supp. at 449 (quoting Dillard, F.3d at 1268). 

II. Jurisdiction’s Cumulative Voting Proposal Remedies the Section 2 Violation 
 

In order to remedy the Section 2 violation, the defendant jurisdiction’s cumulative voting 

proposal must afford the minority population an “equal opportunity to participate in the political 

processes and to elect candidates of their choice.” Thornburg v. Gingles, 478 U.S. 30, 44 

(quoting Senate Report at 28); see also 42 U.S.C. § 1973(b) (2011). In traditional winner-take-all 

at-large elections, the minority group’s candidate of choice would likely always be defeated 

when there is racially polarized voting. Under a cumulative voting system, in contrast, a 

politically cohesive minority group that makes up a sufficient percentage of the voting 

population would have the same power to elect t least one candidate of their choice as voters in 

the majority. 

This percentage is determined using a mathematical formula known as the “threshold of 

exclusion.” Steven J. Mulroy, The Way Out: A Legal Standard for Imposing Alternative 

Electoral Systems as Voting Rights Remedies, 33 Harv. C.R.-C.L. L. Rev. 333, 339 (1998[RR17]). 

The threshold of exclusion formula is 100 x [1/(number of seats to be filled + 1)]. Mulroy, The 
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Way Out, at 341. Courts have employed this formula to analyze whether a cumulative voting 

proposal is a legally acceptable remedy for a Section 2 violation. See Cottier, 475 F. Supp.; 

Dillard v. Chilton, 699 F. Supp.; Cane, 847 F. Supp.; Euclid; Port Chester. 

In the defendant jurisdiction, X seats [RR18]will be available in each election. As a result, 

the threshold of exclusion is X. The court has previously found Section 2 liability [This 

jurisdiction has stipulated to Section 2 liability], which means that the minority group is 

politically cohesive. According to the threshold of exclusion formula, a politically cohesive 

minority group of voters should be able to elect a candidate of their choice if it constitutes at 

least X percent of the overall vote in each election. 

Surpassing the threshold of exclusion provides a minority group with voting power that is 

directly comparable to surpassing 50% plus one of voters in a single-member district. Under a 

single-member district remedy, the minority group needs to be sufficiently large enough to elect 

a candidate of choice, which means that the minimum percentage of minorities, assuming racial 

bloc voting and equal turnout, is therefore 50% plus one voter (which is the number generated by 

the threshold of exclusion formula). Likewise, in a multi-member, cumulative voting remedy, the 

minority population needs to meet the threshold of exclusion figure to elect a candidate of 

choice, assuming minority voters allocate their votes for the same candidate of choice.. 

Since the minority groups makes up X percent of the voting age population, as well as X 

percent of people who actually voted in the last election, the cumulative voting system enables 

them to elect at least one candidate to the defendant jurisdiction’s legislative body. The minority 

voters can increase the likelihood that their candidate of choice will be elected by giving all votes 

to one candidate, otherwise known as “plumping” their votes. See Steven J. Mulroy, The Way 

Out: A Legal Standard for Imposing Alternative Electoral Systems as Voting Rights Remedies, 
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33 Harv. C.R.-C.L. L. Rev. 333, 349 (1998); Richard H. Pildes & Kristen A. Donoghue, 

Cumulative Voting in the United States, 1995 U. Chi. Leg. Forum 241, 272. 

 The minority group’s opportunity to elect a candidate of choice is not diminished by 

racial bloc voting on the part of the majority voting bloc. This is because the threshold of 

exclusion formula takes into account several assumptions to increase the chance that the minority 

group will win a seat “even under the most unfavorable circumstances.” Cottier, 474 F. Supp. 2d 

at 937 (quoting Dillard v. Chilton County Bd. of Educ., 699 F. Supp. 870, 874 (M.D. Ala. 1988), 

aff’d, 868 F.2d 1274 (11th Circ. 1989)). These assumptions include that the majority “cast all of 

their available ballots, they cast them all for candidates belonging to the majority bloc, and they  

divide up their votes evenly among a number of majority bloc candidates equal to the number of 

seats to be filled.” Mulroy, The Way Out, at 339 n.26. 

 Cumulative voting thus allows at-large elections to be conducted without the 

disadvantages for minority voters associated with traditional winner-take-all elections. This 

attribute of cumulative voting is hardly speculative[RR19]: jurisdictions employing cumulative 

voting have seen the predicted results. See Pildes & Donoghue, Cumulative Voting in the United 

States, 1995 U. Chi. Leg. Forum 241, 272 (describing how cumulative voting in Chilton County 

Alabama “has worked just as predicted ex ante with respect to enhancing black representation 

even in the face of racially polarized voting”); Mulroy, 33 Harv. C.R.-C.L. L. Rev. at 349 

(cataloging the success of cumulative voting in local elections in Illinois, New Mexico, South 

Dakota, and Alabama for a variety of racial groups). The defendant jurisdiction’s cumulative 

voting plan thus remedies the Section 2 violation caused by at-large, winner-take-all elections. 

 

III. Policy Rationale[RR20] 
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1) Policy Reasons for Cumulative Voting as Compared to Single-Member Districts 
a) Legal Advantages 

i) Avoid racial gerrymandering problems under Shaw when the jurisdiction will need to 
draw districts in future years. 

ii) Avoiding the question of whether VAP, CVAP, or total population is the best 
population measure when having to draw district in future years. 

iii) Opportunity for minorities to possibly elect more candidates of choice (avoiding 
packing of maj-min districts)[RR21] We might particularly consider this argument in 
two circumstances:  
(1) 1) potential growth of minority vote share during course of decade; 2) more than 

one racial minority, and districts can complicate providing goals for both of those 
racial minority groups 

(2) Avoiding the difficulties with spreading minority population out to create more 
“influence” or “coalition” districts, and thus possibility decreasing the ability of 
minority to elect a preferred candidate (see Georgia v. Ashcroft) 

b) Practical Advantages 
i) Avoiding the problem of "virtual representation"[RR22] 
ii) Administrative issues associated with single-member districts (including that the 

decennial redistricting cycle requires expensive redistricting when minority 
populations grow rapidly and/or shift geographically and the fact that geographically 
compact jurisdictions may find it problematic to divide into district) 

iii) Deference to fact jurisdiction has history of at-large elections and wants to keep those.  
c) Remedy Works 

i) Experience in Port Chester and other various uses of remedy (Need to make sure that 
our definition of “works” isn’t that Latinos elect a Latino (although it did do that), but 
the broader picture of voter participation, and opportunity to elect candidate of 
choice.) 

ii) Need to anticipate counterarguments and address “failures” 
(1) There are instances where minority-rights groups have recently said cumulative 

voting failed, see LULAC response in Morton v. City of Boerne (2011) 
(2) Address issue of voter participation 

 

CONCLUSION 

 

JOE SROKA’S AUGUST 2011 NOTES ON NEXT STEPS  

• All associated documents are located in the following folder: 
Z:\LegalProjects\AmicusProjects\ 
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• The person taking over this project should start with the following memo, that lays out 
what this assignment is all about: 

o Z:\LegalProjects\AmicusProjects\Memo - Section 2 Remedy Brief 
Assignment_july11.docx 

• Some comments above and corrections need to be looked at…see the comments within 
the document 

• Need to add additional policy reasons for adopting cumulative voting 
o See also newest Engstrom article and Mulroy pieces 

• For discussion of other systems – Choice voting etc., I think should be drawn from the 
generic brief. This has a good discussion of the way these systems work and the 
advantages thereof. See the following: 

o Z:\LegalProjects\AmicusProjects\Generic Amicus_2005.doc 
o Z:\LegalProjects\AmicusProjects\port_chester_2ndamicujs_mainnarrative_part3_

submitted.doc 
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